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INITIAL DECISION

l.  Introduct ion and Procedural  l lacksround

1'his procceding rvas injtiated on August 19. 2005 by rhe filing ofa complaint pursuant ro
Sectjon 9006 ofthe Solid Waste Disposal Act, as anrended by the Resource Conservaiion antl
Recoverv Actr("RCRA" or "Act") .42 u.s.c,  $ 6991e. and the consol idated l {ulcs o{-pracl ice
Governit.tg the Administrative Assessment of Clivil Penalties and the Rovocation/Termination or
Suspension of Pern.rjts ("Consolrdated Rulcs"), by the Director of ]Vlultimedia },lanning and
Pennittir-rg Dir' ision, U.S. F,nvironmcntal proteclion Agcnc,v, Region 6 ("Complainant.:1. 'l-he

Complaint charges Ram, Inc. ("Rcspondenr" ot.,,Ram") wiLh failing to cornpll,with
recluirements ofrhe State underground Storage 1-ank ("usr") regulations issuetl by the
oklahoma corporation clorn:nission ("occ") and ibund undcr Jitle 165 of the okjahoma
Adnrinrstrat ive Code ("oAC").  Chapter 25, c i ted as oAC 165:25. sce 40 c. f  . l { .  i \  282.86.,

Corrplainant ailegcd lhat Rcspondent failed to compl)i wilh rhe UST regulations irt five
of its iilcilitics. I-he Contplaint alle,ged that Rcsponden[ u,as ]iable for a total oftrvenlv violatrons
and sought a penalt l ,  totat ing $279.752.

Il{arn. through couuscl. filed its Ansr.ver and Ilequest tbr }learing ( 'Ans\vcr' 
) on October

11. 200i. The Answer admitted certain factual allegations and denied otl.rers. empirasizing that
Respondent s jacilities have been inspected b1.oCC many rimes before and ibund to be in
complancc. itespundent argucd thaf the penaltl' r,vas excessive for various r-easons, including.
inter alia, that vioLations at a lacilitv should be considered a singlc process violation rather than
being rrultiplied bv the number oftanks involved, the pcriods o1'alleged noncompliancc *.ere in

l l l  the I Iazardous and Solid \\1aste Amendrncnt o1 1 98.1. Congress adcled Subtit le I, RCRA to the SWDA T'he
national Underground Storage lank program is s(rt forth in Sectrons 901 through 904 ofSutrrir le I (42 U S.C. $ 6991
e/.req) atd the l iederal rcgularions are found ar 40 C.F.R. I 'aft 280.

f h (  O k l a h o m a  t . 5 1  p r n g r a m  n l ,  a u l h , , r r z e d  p u - ( u i i : j {  t o  4 0  (  . F  R  p a r - t  l g l o n  A u p l \ t  I l .  l v q 2  b \ . t h c  I  S
bnrironmcntal Protectiol Agenc). ("EP,\' ') (5? i:ed. l{cg. 11,8?,1)and became effective on C)clober 14. 1992. l.he
approved Stale rc!:ulations \\,ere idenli l lcd in the Fedcfal [.{epistcr on Januarv 18, 1996 (61 Fed. Rcq. l22l) and arc
l i . t e d  a r : 1 4  (  t R  \ 2 S : . 8 6



iact periocls oi'compliancc. thc penalt),u,as disproportionare to the harm anri gravity ofrhe
violat ions. and Respondent is unabie to pay such a penalty. j  Addit i i rnal l r ,  I tespont icnt
conLended that thc penahv should be mitigatcd becausc it relied on iurlependent contractors anLl
col.rsultants for conrpliance rvith thc r.ecluiremenls at issLre.

On February i. 2006, rhe Adntinistralive Law Judge (.'ALJ") issued an order directilg
the parties to exchangb prehearing information on or betbre N4arch 6,2006. complainant llled
its prehearing exchange on N,larcl.r i,2006. on \{arch 6, 2006. Respondent sent copies of irs
prehearing exchange by courier to the Al,J, Regional llearine clerk, and corlplainanl-

On Apri l  14. ?006.I{espondenr f i led a \4ot ion to RcqLrcst AddiLional  Discor ery and Brief
in Supporl T'hercof ("Ram lv{otion"), Ram asserted that Complainant's inspcction and
calculation ofpenalties against Respondent were inconsistenr with the rr.rspection and
enforcement po)icies ard praclices o1 occ, the IlP.,\-dclcgated enlorcement aurhority of the
l ;ST  p rog ram i r r  O l i l ahoma.  anc l  i ne t r r r s i s ren r  r r i t h  I rP . \ ' s , , r rn  i nspec r ion  and  en fo rccn rcn r
policies. Ram requested; 1) copies ofali llPA inspection records and enforcement documents
for USI- facilities located in oklahonra, including lacjlities ou,ned ancl opcrated by Narive
American tribes. Nativc American individuals, and/or located in Inclian Countr.v in Oklahorna;
2) copies of  al l  of  E,PA's evaluat ions of  Oklahoma's USl prograrn; 3y copies ot  EpA.s
cor.nmunications with OCC rcgarding Ram: and 4) a copy of rhe Memorandnm of
l,rnderstanding or similar documents executcd betrveeu EP,A. and OCC regarding LJST regrLlation
and enforcemetrt in e1lect a1 the time of EPA's inspection of l{espondenr's faciliry in February
2005 (Ram \4otion at 2). 'l 'he 

discovery request'"vas denied upon rhe basis that setlements
rnvoive a myriad oi'factors and are thus not relcvanl to wh:it may be an appropriatc penally rn
the itrslant proceeding and because of Complainant's contcntion that compliance rvith the reqlest
u'as unreasonablv cxpensive and unduly burdensome.

,,\ hearirrg on this matter rvas held in McAlester, Oklahon.ra. on May 9 through J l. 2006.
Atthe o|cr.r inr  of  the hearing. Cornplainant dropped counts -5.6,  11, 1i ,  l8 ancl  lg t iorn the
Cornplaint (1 r'anscript "1 r " l 1). tlierebl' reducing tlte proposecl penalry to $ 1 75.062.75.4
Responclent stipulated to iiabiliLy on each count not droppcd or dismissed hy Complainant, but
contested the amount ol the proposed pcnalties or.r tl.rat basis that they rvere s0 excessivc as to be
a violat ion of  substant ive due process (Tr.  56, 2J).

Based upott the entire record inclucling tl.re proposed findings. conclusions, and briefs of the
parties, I make the fitllorving:

l I .  Findines of  I ract

Respondaenl withdre\\ its inabil it) to pay argument prior to the prc-hearing exchange.
' l r .  

1 4 ,  P o s t - [ J e a r i n g  B r i e f a t  6 0 .  C o u n t s 5 , 6 ,  l l , a r r d l g a i l e g c d t h e l a i l u r e t o d o o u r n € n t t h a t a c o r r o s i o n c o n t r o ]
expcrt desisrred a field it. istalled cathodic proteclion system nt Cirgo Quik lvlart, Gooduin's Oite Stop. and Longto\\,n
Cilgo Station. Counl l i  involved tbe failure to test Calhodic Protection SYstems Ibr lnelall ic f lex -connectors ai
C,ood$ l l l  s  L rn(  5 tL rp .  and C ou l |  i8  rnvo l rcd  t l re  f i r i l . r rc  tn  (o r r r l r . c t  r lnk  t ie l t tnc rs  tc \ l in {  c rc ry  f i ve  !e : r |q  shen
using the inventory and tank rightness method ofreleasc detection at Lorgto\ar Citgo Statior.



1, I{am. Inc. ("Ram") is a corporation incorporated in tlie State of Ohlahoma ( fr. 6I 9)
(Complainant Exhibi t  "CX" i ) .  Mr.  I {onald Al l ibrd is the president of  Ram (Tr.  619),
(cx 1).

Ran as a corpo:-at ion is a "pcrsor.r"  as def ined by OAC 165:2.5-1-11 (40 C.F.R. {  2g0.12).
1

3. Rarn is categorized by the lederal government as a smali business emplovrne g0 to g5
per ions  (  I r .  6 l  I  t .

4 Ram is the orvner of thc five gasoline and convcnience store lacilities idcntificd in rhe
Complainl, r.vhich arc: (1) Cirgo Quik N.Iart, 1400 E. Carl Alben. lV{cAlesrer, OK, State
ID No. 61 12619: (2) Cirgo Thrif-T-X.,Iart. 650 S. iVain, McAlestbr, OK, Srare III No.
61 13782: (3) Goodrvin 's One Stop, 1000 Penn Avenue, I larrshornc, OK, Srate ID No.
6112635; Monroe's Service Stat ion,320 N. \4ain,  Eufaula,  OK. State ID No. 460.{3:10;
a'd (5) Longror',,n Cirgo. HWy 9, Eufaula, OK, State lD No. 610447g iCX 7 at J). Ram
does not operate all five faciliries- Goodr','in's one stop and citgo Thrif- I-Mart are nor
operated by Rarn cmployees but instead Ram has l\4arketing Agreements u'ith marketers
at these l -aci l i t ics ( ' l ' r .  ( r23;Respondent Erhibirs ' 'RX' 46-48).

5.  Pursr-ranl  to OAC 165:2,s- l -41 [40 C.F.R. $ 280.22],  I lespondenr subrni t led
documentation 1o the OCC in order to register its USTs.

6. Ram is an "owner and,/or operator" of  l - tSTs and UST systcms localcd at  the lacr l i r ies
l is led in i inding 4.

7. Rarn is in the pctroieum marketing business seiling gasoline, diesel. propanc, kerosene
and solvents ('lr. 620), I{am is a fucl and convenicnce storc narkerer that provides
rvholesale and retail pctroieum products 1o the public.

8. Rarl has stipulated to liabiJity for each and every count that has not been droppecl by
tlPA. rvhich includes ar cirqo ouik lvla(: count I (lailure 1o provide spili preve;rtion for
three new tanks), Cor"rnt 2 (failure to provide adequate spiil prevention capacity fbr six
tanks), count 3 (failure 10 conduct nronrhly release detection monitoring o1'a tank during
tcnrporary closure), Count 4 (laiJure to conduct monthly release detection moniloring for
lrvc tanks): at the cilso Thrif-T-N4art: Count 7 (failure to operate cathodic pror€ ion
iystetn continttousll' for tlrree tanks), Count 8 (failure to test automatic line leal< detectol.s
annually 1br three tanks). count 9 (faiJure to lest pressurizecl lincs annually or use
monthl), n.ronitoring for three tanks). at CoAdytr]l Oag X1!!; C'ount 10 (failurc tcr
provide adequate spill prevenlion for one tank), Count 12 (failure to conduct slick
readrngs and l-ank Tigl.rtne-ss Testing as required for Inventory Control: no relcase
detection lbr three tanks): at Nlonroe's Service Station: count l4 (failure to conduct
releasc detection for a lank in temporarv closure). Count l5 (failure to operale cathodic
prolection svslems continuously lbr lirur tanks in tcmporart. closure), count l6 (failure to
test cathodic protectiol.r systcms rvilhin six monlhs of installation, rhen cverv three vears



therealier fbr four tanks). Couur 17 (failure to conduct an integr-ir1' tcst prior to installing
a cathodic protection svstem for for.u tar.rks); and at Lonqtcxvn citso: count 20 (failure t6
conduct an inlegrity test prior to installing a cat]rodic protection svsten frtr lbur.tanks)
( ' r i .  s6,65) .

9. on February l6 ancl  17, 200,s,  . Iohn Cernero ("cernero"),  an cnr i ronmcntal  enginc-e'  and
enforcemenl oJll:eL in ths US'I' program at IJPA. conducted arr inspection of the live
Ram faciliLies refen'ed to above. N'Ir. Cerncro was accompanied during the irspection b,v
Mr. John I{oberts of the OCC (Tr, 60. 62-63; CX l). On lrebruar1. 17. 2005. rhey
revierved additional records concetning the USTs at Ran's officcs located at 106 6'r,
street. Mc.{lester, okiahoma, upon completion of thc inspection, \4r. ccrncro reviewe il
the inspcction reporrs, detcrnined the violations and developed a draft complainr (1'r.
64). Nolice of this action r.r,as given to the State of oklahoma prior to the issualce of the
Complaint pursuant ro 1he \4elnorandum o1'Agreement ("N{OA") rvith tbe Stare and
Sect ion 9006(a)(2) of  the Act,  42 U.S.C i  6991e(a)(2) (CX 7 at  2:  Tr 64. 389),

10. Ilvery vear. EPA Region 6's USI'office conducts oversigl.rt inspections in oklahorna (Tr..
38). Onc set o f inspections is allorved per ye ar due to limited resources ('t-r. 40). In
2004, F.PA and OCC conducled a_joint inspection of lhe USTs in rhe pitrsburg County
geographical area ( h. 40). The geographic area \ ras chosen in consultation rvith Greg
Pashia, an LPA Conrpliance Officer wirh the UST ofirco, lllrA,s IJST Secrion Chiel
Willie Kclley. and the manager of rhe ()ClC Compliance Office i'Oklahoma City, Ilurch
.Iellers ('l 'r. 37). Citgo Qurk l.ube. an USI'in McAlcster, Oklahon.ra, owned by llam, was
inspected ibr that gcographical  erea on t ,Novemher 10, 2004 (Tr.  l0-31; 40; 43).  

' Ihree

violations were lbund concerning cathodic protcction (Tr. 3 t). EPA issued a field
citationi in the amounr of 1i750 r,vhich Ram paid (ltl.;44-45). In Decenrber 2004, EpA's
Gregory Paslrra received a phone call from John Roberts of OCC regarding an
Aboveground Storage l-ank (.'AST') release o1'prodr-rct hom one of Ram's facilities.6'r}rese 

violations raised concerns u'ithin Region 6 concerni'g cornp)ia'ce u'irh I-]ST'
regulations al other facilitics or.vne<l or operarcd b.v Ram (Tr. 32). This 1ed to thc EpA
inspect ion of  thc Ranr laci l i t ies on Fcbruary 16 and 17, 2005, referrcd to in l rnding 9 (CX
r)

l l .  N' l r .  Cerr.rero caiculated the proposcd pcnait ies in the Complaint  ( f r .  65t CtX l2;  CX l9).
IIe testiilcd that the purposc of pcnalties was to deter violations and that under the
statute,  as amended, t l ie maxinrum penaity was $11,000 pcL tank, per day ofviolat ion
('fL. 66). In calcr,rlating the penaltres. he used the EPA Penalty Gujdance ljor Violalions
of UST Regulat ions (OSWITR Direcl ive 9610.12, Novenrber I4,  1990) ("Guiciance") ( ' l r .
67; CIX l2). I-Ie pointed r1 lhat the Guidance or "penalty policv" rvas made up of two
gcneral components, an economic benefit componcnt, rvhicl-r is intendcd to remove any
amount tht: owner or operator mav har.'e gained from noncompliance. and a gravity-based
component. rvl.rich js concemed wirli the potential for hann and deviation from thc

i-or f ield citations. IPA does not use the penaltl policy lo drternine a penall-y-. Instcad. th€ p€naL'.y is basecj on a
tab l0  c re? ted  by  EPA headqua: . re rs  $ 'h ich  is  des igned to  de ter  \ , ioLa t ions  bu t  i s  usua l i l , kep t  lo rv  (Tr . .18-49) .

Tr. 32. ASTs arc regula'!ed under rhe Clean Water Acr rarher than RCRA



regulations (Tr. 67-68). The economic bcnefit and gravity-based components arc added
togelher to yield a pcna)rl target iigure rvhich is included in rhe complainr ('lr. g2;
C i , i i da  ne  c  a r  i  ) .

12. \4r. cernero testilled that the economic ber.refit componcnt rvas composed of "rr,-riLled
costs" (periodic operation and tnaintenance expcnditures averted by the violator's failure
to comply) and "delaycd cosls" (costs dcfcrred by the r. ioJation but u'hjch will be
incurred later 1o achieve cornp)iance) (I'1. 68, 69). Avoidecl costs are calculated as
a'oicled expenditures. plus avoided expenditures, multiplicd bv Lhe iltterest rate,
ntultiplied by the number of days, and divided by'365 clay-s, rvhjcl.r derermines the interest
rncurred [carncd] if rnone-v* is put ir.r the bank. 

'fhis 
is multiplied by thc rnarginal tax r.are

to see Rhat Respondent would acrually sa'e (l-r. 69. 70; Guidancc at 5), Dcla1.,ed cosrs
are calculated as delayed expencliturcs, mu]ripJied by the intercst r ate. multiplied by rhe
number ofdays, and div ided by 365 days (Tr.70-71; Guir lance at 7).

I3. fhe gravity-basecl component of the per.ralty is determined lionr a nratrix fiaving yalLes
of N4ajor, \4oderate, and Minor for deviation fion.r the requirer.nent on onc axis, and
Major. \4oderate. and Minor lirr rhe potential lbr harm on the other ('l 'r. 72; (ir-ridance.
CX l2). The matrix has nine cells ranging from $50 tbr a rlinor deviation fiom tlre
rcqurrement and a minor potetrliai for harm to $1,500 for a major cleviation liom the
iequrrement and a ma1or potential for har:r. The gravitv-basccl conlponent equals the
rnatrjx valuc pius or minus the r,iolator-specific adjustments, times the environnrental
sensi t i ' i ty  mLrl t ip l ier ,  t i rncs the da,vs of  noncompi ia 'ce mult ip l ier  ( ' f r .  72; Guidance at 8).
As a guide 1o determining the appropriate gravity ievel. a list of selected violations of'the
Federal US l recluirements and the assoc:iated deviation lrom the requirentenls and
potential for harm has becn devcloped (Guidance, Appendix ;\, Matrir Valr.res lbr
Selcctcd Vioiations ofFcderal Underground Storage Tank Regulations). Subpart B rs
cnt i t led "UST Svstenrs:  Desien, Construct ion, lnstal lat ion, and Not i f icar io1."  l -h is l is t  is
basecl on tlic perlbrmance standards for nerv USI'svstems in 40 C.L'.R. \ 280.20. ,An
example oi a violatio:t lrom the lisr is installatiorr ot an improperly designcd and
constructed rnetal tar.ik that fails to mcet corrosion protection standards. l'he unil ol'
'iolatjon is indiczrted to bc per tanh. the deviation from thc reqnirenrent is major, the
potcntial for hartn is moderate and thc n.ratrrx r,alue is specified as S750.

14. Violator-specilic adjustments to the rnatrix values are basecl on rhe violator,s
cooperation, degree of willlulness or negligence, historv of noncompliance, and othcr
unique lactors (iactors not in the top thrce categories, an exampie of rvhich may be an act
o1-God) (1-r .  73, 78: Guidance ar 8,  I  l ) .  

' l 'he 
Guidance provides rhar pr ior ro sett lement

negotiations, enforcement personncl have the discretion to use any relcvant informalion
to ad.jusl the marrix value uprvards or dou,nwards (Guidance at 10). The Guidance
allorvs adjustments ofup to a 50% increase or a 25o% decreasc, except for IIistory of
Noncornpliance, which pror;ides fcrr an up to 500/o increase only.

15. Mr. Cernero testified lhat repairs or morlificatjons [subsequcnt to disco\ ery (,f rhc
violationl were not ltrctored into thc pcnalty calculation because correcling the violation
is sourething that should have been done ir, rhe first place (1i. 88, 89). IIe poinred out



that undcr t]re penalty policl. fGuidancel some leeway might be civen in reducing rhe
penalty lbr cooperation if rl.re violator nas doing something over and beyond rvhat rhe
regulatiot.ts requircd. The dcgrce of Willfulness or Negligencc considers such factors as
the control the violator had over tire e\,ents coustiluting the violarjon, *4rether lhe events
constituting the violation u ere forcsceable, rvhethcr the violator rnade good faith efforts
to comply andl61 1()91q rcasonablc precautions agai'st the events c.nsrituti'g the
violatiott, and rvhether the violator kner',' or should have knor.vn oi-tite hazarcls associated
i\.,ith the conducr (Guidance al I l, l2).

l6 fhc History of  Noncompi iance is colered in Sect ion j .2.3 and provir les.  intet ,al ia, thar
previous ' io lat ions ol  anv en' i ronmental  regulaLio 'arc usLral l l 'considered clear
cvidence that the r,iolator r.r,as not deteued by previous intcraction r.iith enlorcemcnl stafl'
and enforcemerLt actions (Guidance at l2). L,nless the currcnt violation rvas caused b1'
factors entirely out of thc control of thc violator. prior violations shor-rld be rakol as an
rndication that rhe matrix value should bc adiusted upr.vards. Facrors considered here
includc the number and ser i t rusness of  rhc prryiorLs.r io laf ions, the t ime per iod over
which tl.re previous violarions occurred. the similarity ol'the previous violations and the
violator's response to the previorLs 'iolations rvith respect to correction of the problem
( l , l  t .

I7. "other U'ique Factors" are covered in Seclion L2,.1 and provicJe Ibr an adjustmer.rt for
rinanticipated lactors rhat may arisc on a case-b.v-case basis. As in other ad.iustmer.rt
factors. the adjnstnrent may be upu,ards as much as 5004 and dor.ur.r'ar.ds as much as 25,/o
(C  r r i Janc t  . r r  l l  r .

I S The Enr' iLonn.rcntal Sensitivir.v lvlultiplier ("LSx4") takcs into account the adverse
enviror.imental ellects tlrat a release caLrscd by a 'iolation ma'" have had given the
sensi t l ' i t !  o i - the local  area (Guidance, Sect ion i . i  at  l3) .  

' lhc 
I iSM is disr inguishcd

from Lhe potenlial-lor-hann factor r,"'hich takes into account tbe probability that a release
or other harmful action u'ould occur because of thc violation (^id. ). Insread. the ESM
addressed hcre looks at the actual or potential impact thal such a release, once it ciid
occrLr, would have on the local environment and pLrblic health. fhe ESM rvill be either
low. rnodcrate or high dcpendimg on faclors such as tbe arrount ofpctroleum or
hazardous substance actually or potentially released, toxicity ofpetroleum or hazanlous
substance releascd. p.tenlial hazards represented by the release or potential release,
actual or potontial human or cnvironmental receptors inc)uding the iiltelihood tbat a
reli:ase mav contantrnatc a nearby stream or rir.'er, number of drinking water u,ells
potentiali)r allecred. proxirr.rily to scnsitive areas such as wetlands, proxrrnity to sensitive
populations suclr as children in schools. etc. A low environrnental sensitir,,ity is given an
ESI\.'{ of I .0. a moderate en'ironmental sensitivity is givcn an IIS\4 of L5 and a high
envrronmenlal  sensi t iv i t f  is  given: in ESM of 2.0 (Guidance at l4) ,

19. 1he Days oi-Noncornpl iance Mult ip l ier  ("DNN4") is an ad jnstr lcnr ro rhe rnutrrx r 'a lLre
n,hich takes i l t to account the days of  nonconrpl iance (Guidance, Sect ion 3.4 at  14, 15).'l 

his;nLrlt:iplier is dcrermined from a lable rvhich inclicates that clays of noncompliance
f iom 0-90 havc a DNN4 of 1,0,  da,rs o1 :roncompl iance i iom gl-180 have a D\ l r . {  of  1.5.



days of nonc'mpl iance Jrom l8l-270 hare a DNx,1 o1'2.0.  c lays of  'oncompl iance frorn
211-365 ha'e a DSM o12.5 and for each adi l i t ionai  6 months or f racr ion r l iereof 0.-5 is
addecl to the multiplier (1r/.J.

20 (lount I alleged that I{espondent lailcrl to rnstall spi)l prevention devices fclr three ncrv
tanks.rt citgo Quik Mart, jv{cAlcsrer. oklahomaT as requircd by oAC r65:25-2-39(a)
and :10 c.F.I{ .  {  280(c)(1).8 The 12.000 gal lo 'capaci t-v ranks are used 1.r  unleadet i  and
p'emium fgasoline] and for diesel ancl rvere inslalled on octobcr l, 1990. The tanks are
locatecl to the norrh of the station building and s,ere installed in a 'orth-south
conliguration.' Although each of the tanlis had lill ports on thc north and south ends.
only the south fill ports rverc cquip|ed u'ith spill pre'ention devices ("spill buckers',j
designed to prevcnl releascs to the environmcnt rvhen thc transfer hose is cletached from
the 1i l1 pipe. ' fbe complainr al leges and \{r .  Al l ford tesr i f ie i i  that spi l l  buckers wcre
'e 'er instal lcd on the norrh side f f i l l  ports pr ior to the EPA insprcr ionl  1Tr.  645].

2 I Explaining how he caiculated the pcnaltl' for Count 1, lailure ro provide Spill preventjon
lor nerv tauks. i\4r. Cernero testilled that the cconontic benefit cornponellt $ as btsed only
on delay because installation oI the spill b,ckcts was an cxpcnse rvhich could not be
avoided (1-r. 90). l-herefore. avoided costs \{iere zero. I'le estirnated fic cost oi installing
the sprll bLrckets as $ I ,000 per US I' and used a cliscounr rate of 7. g percent. an inflalion
rate of3 percent,  a marqi 'a l  tax rate o1'38.9 pcrcent and a clelay per iod of  somc 1,600
days to arrive at an economic benc fi t 1br dclayeti costs oI $ 1 3 7.9g per tank or. a rotal ol
51 l i . q4  t  [ r .  a ] .  9 -1 r .

22. TLLrning 1o thc grality portion orthc penalty for Count 1, {arlure to ha'e spill pre'ention
devices, Mr. cernero testified that tlris was a major deviaiion from the requiremcnts and
tJrere \vas a major polential for harm. Ile .sserted that spill bucJtets wcre a major
comp(uent ol'the uSl'program, that here there wcre no spill buckets at all anil rhat the
potentia) Ibr harm s'as also :najor, because contarnination could crccur over time, ,,spill
af ter spi l l  af tcr  spi l l "  (TL. 9a).  This test i 'ony is misleading a;rd i r  nor rccrptcd for
severel Lcasons. l'hc record shou,s that there $'erc spill buckets on thc south IiJl ports of
the thrce lanks at issue. rhat the south lill ports r"r,crc tlre only ports used in deiiveiing
producl ro the tanks. and that it u'as impractical to dcliver proclllcl ro the tanks via the
ncrrth tlil ports, and there is no evidence that an1-delivcries \vere ever made throuch rh€
ttonh por1s. \ l r .  Ccrnero's dclcrmit)at iu l t  that thc potcnr iul  lbr  hann r"ur ' . , . , . , r i , . l r ' i * r ,
apparentl)/ based on his "spill alier spill after sprll scenario." Llowcver, rhere is simpll'
no eviclencc of any spill occurring ar this statron. T'herefore N.{r. Cernero's dctcrmination
tl.iat the failure to have spill buckets on 1he north ports ofthe tanks at issue'"vas a major
cleviation lronr the recluircments is not accepted. Inslead. the deviation fiom the
rcqurrements under the circumstances present here js moderate, and the potential for

' lhe 
tanks arc referred to as new bccause installation was cornrrcnced alter Decernber 22. 1988 (10 C.F R \

t E 0 .  l ? ) .  s

OAC l6t:25-2-39(a) Provicies that underground sloragc tanks rlust have spil i and overfi l l  protectiol on tlte tanks

Site Sketch, l{X 7 L 'fhe 
Site Drawing irttached to thc L,|ST lnspeclion Chccklisr prepared by i\{r.. Cernero (CX-I)

shows the tanks parallei rather than pcqrendicular to thc station buiJding.



harm is minor. resuiting in a penalty iiom the rratrir of $100. As to vioiatu-specific
adjustments. he applied a factor he rc1'crred to as "neulral". meaning thal thel e u,as no
r.rcrease or dccrease in the rnatrix based penaltv, Contending that hc u,"s trying to be
lenient, hc uscd an environmcntal sensitivitl, multiplier faclor of 1. Conccrning tlie clays
of noncompliance, hc staled thar dre tanks rvere installed in 1990 and that tire earliesr datc
o1 cornpl iance could i rave been the datc he conducted his inspcct ion.r0 LIe explained,
Iror.r'ever, that because oi the statute of limitarions. ttre Agency could not clairr penalties
n.lore than fir,c vears back. meani:rg that the da!s ofnoncompliance 1or penalty
computation purposes started on September i0. 2000. According to Mr. Cerncro, rhjs
resulted in i .600 days ofnoncompliance and a noncornpliance rnultiplier of sir. FIe
stated thal there q ere tlrree tanks and that the pe)ralty rvas based on per tatrk per day of
violation. 1'he proposcd penaltl, for Counr j was thus caiculatecl as 3 timcs S I .500, (hc
gravity-based pe'alty for a major violation having a major polential for harnr liorn the
mat r i r  t .  p lu :  n  f t \ r  \  I o ld lo r  spcc  j l i c  ad i r r s ln rcn ts .  t imcs  I  l u r  t l t e  cn r  i r on r rcn ta l  scns i r i r  i Lv
multiplier. times 6 (the davs of noncompliance mulriplier). n,hicl-r equals $27.000. This
figure plus the econo:t.ric beneiit oi $4 13.9,1 cquals the proposed penall,v for Cour.rt 1 of
$27 .413.94 ('fr. 96r Complainr. Attachment A, Pe nahy Calculations). 

-I'hc 
penalry as

rccalculated, assigning a moderare deviation iiom tl.re requirements an<l a rninor potenrial
{br l.rarm. rs slill substanrial: $ I00 from the matrix, times 3 (the nurnber of tanks), times
6  l  t l r e  da1  s  o f  n , rnco r rp l i ancc  mu l r i p l i e r  t .  r vh i ch  cqL ra l s  S  1800 ,  p lu .  5 t  13 .94  r , cconomic
bcnei l t ) .  rvhich eqr.rals $2,2 I  3.94.

23. Llnder questioning as to r.vhy he treatcd these ranks as having no spill bucl<ets at all wien
in l'act thcy did have spill buckets fat the soulh ports], Mr. Cerncro achnou,ledged that as
long as they dropped the fuel at rhc sor,rth end therc rvould be no spill (1'r. 96). FIe
seerned oblivious of the tact that this rvas the silualion here. as there is uo evidence of a
fill ever being rnade through the nolth porls and cenainlv no evidencc oi'a spilJ. tle
maintained. ho.,vcver, rhat there was norhing to prohibit an o\\,ncr or lruck driver i}om

' aking an erroneous drop and then havins a spi l l .  Accordinr: ly.  he assertcd thal  i f  fa
tank] had trvo fi11 ports. iL should have 1r'r'o spill buckets (/r/.). Askcd r.vhether the fact the
south ports had spill bucl<ets rvould minimize the possibility of a nrisraken fill ro rhe
north por'1s, i1,ft. Cerncro replied no. expiaining that, if rhey (Ram) rvanted thesc ports to
be closed and not to be used as fiJl porrs, tirev should have used permanenl caps or caps
that \\'ere diJl'ercnt than regular caps (Tr. 97, 98). Althc'ugh he recognized tl.rat one ofthe
caps on tl're north porl (1ank unidenrified) had a padiock (Phoro, RX 3), he tcsrilied thar
this rvas not unusual because pcoplc lorvncrs or operxtors] did not rr.'ant their gasolirre
stolen. He stated that there rvas no sign indicating "do not fiIl" or an_y otber ir.rdication
fror,r which a dri'er could dcterrrine not to deliver to tl.tose ports. I1e hypothesized that
there couid be a sitr.ration u'here lbr sonte reason: such as tra1fic or parked cars. a driver
could nol ge1 to thc south Forls and rvas {brced to use the [nortl.r porlsl. fle opined that
the potential for sonre truck drivcr to inadvertently use the nofih porls was pretty high
(ni,). this testimony firils to rr:cognize that the north filI porls on the tarrks were no1

February  16 ,  20U5 ( -1 r .95)  Bccause.  as  no ted  f ind ing25.  in f ia .  sp i l l  buckers  q 'c re  ins ra l led  r - rn  the  nor th  l l l l  por ls  in
January 2006, N'lr. Cemero's c laim cif lcniency in penalty calculation has sonre credence as to rhe dctcr m ination of
thc  days  o l  noncompl iance fo r  Counr  L



color coded, so that a drivcr rvould have to inquire fof station personnell as Io the Froduct
to be put in a tanli rua]<ing ;t higirll unlikell'that a fill r.r'ould be made through the pqrtl.r
ports. N'loreor.cr, \4r. l\4ike Majors, an environmental consultant ior Ram, noted thar
OAC Rule 2-39, uhi le requir i 'g rhat t . lS ' Is nusr l rave spi l l  and o'erf i l l  prorect ion, did
r.rot specifl'that every porr have spill prctecrion. I-Je opincrl thi,t because the Rarn tanks
reierred to ir.r Count t had spill and overfill protcction, they complied with thc ru)e (Tr.
442) ltead litclally. OAC 2'39 recl.rires spill and overfiil protcction on the tanks rather
than thc llll porrs (in/ra nore 12). lIe pointed out that oAC inspecrion reports, dared 7-
15-05 and 7-02-04. did nor inCicate violat ions of  the spi l l  and over l l l l  prolecr ion rule but
instead indicated that spill and overllll Frore ion wcrc in place (1'r. 440-:il; RX,s 5 and 6.
rcspect iveJy).

2'1. 1\{r. Allford testiiled thar rhey did not intend b and in fact did not use tbe nonh porrs lor
delivering product to thc threc 12.000- gallon r:u.rks at citgo euik Mart at issue irr CorLnt
I (Tr' 656). He explained that for the past 16,vears. trr-rcks delivering procluct had rgrned
off Carl Albert Parliway pulling under the canop.v ncxt to the building to rhe east (T'r.
646). ile stated thal the unloading ports \\,ere on the right side ofthe truck -- product is
u'loaded from the tank truck usualll. bv gravit.v and at u:.rloading, the lruck is parked
rlireclly ovcr the uSTs -- and that because ofthe )ength ofrhe tmck, 1he landscaping ancl
the corncr )a1out. tt u,as virtually impossible to come in at an angle rvhere 1..ou could
unload fiorn the right side linlo the norlh portsl (1d.). IIe tcstilled rbat "..,so r.r'e haven't
done that" (l'L 646). He illustratccl the conliguration ofthc tanks n'tth a site sketch (Tr.
64'1-45: I{X 71). F{e acknorvledged that ir q'as not impossible to use thc nodh ports ior
un)oacling large trucks, but insisted it r"'as not practical or feasible 1o do so ( l'r. 644, 656).
\1r. N{ajors conllrmcd thar it u,as not practical to use the north ports to deirver product to
the tanks at Citgo (]uik \1art. bccause the north pofls wcre Located in tr.r'o of the primar y
drivervavs to the lacility and. in order to get a senli-lruck in that location. you would have
to blocl< or reslr ict  access h tbe dr ivcwa.v,  l imrl ing access to the punrps or store (Tr,  443).
FIc testified that the north porls wcrc not lagged ol color coded so that a driver rvruld not
hnor"' rvhat producr to pu1 in which rank. Jlc statcd tha1, r.rhen askecl, I r,vilah fN,{onroe]
said that the Inorth] lill ports had nor becn used during rhe lii 'e ofthe ranjrs, i.e.. since
l instal la l ion in l  1990 (1 'r .  439)

25. Ram installed spiJl buckets o'the norrh porrs of'the tanks referred ar in finding 24 in
Januarv 2006. Ram putchased thc spill containment devices, r-eferred to as ,,spill

containrlcnt nranu,ays," scparatel) and tfie manwal,s u'ere jnstalled b1,SSR (Service
Station Ilepair, Inc) ([nvoice. R-ri a), Mr. Al]lirrd ren.rembered rhc cost of tl.re insrallation
was S1.600 or $ 1.800 (Tr.  642).  I Ic Iur lher resr i f ied thar N, l r .  John Roherts ofrhe OCC
u,as at the site almost every dav during the tar-ik installation frn 1990] observrng thc
installation. qivinq recommendations and advice (1r1.). Accorili'g to N4r. Allford. ltam
installed spill buckets on the solrlh ports u,here 1i.rc1, werc insrructed to clo so and l\4r.
Roberts stated that spill buckcls were not tleccssar) on the north ports.rr r\sked ra,helhcr
Ram cor.rld have [permanently ] capped rhe north ports, N4r. Allford replied that was

I t 642.6'1-< Although Mr. I ioberts lr 'as l lrescnt in thc coun roon during the hearing. he rvas not called as a
\v  t lncss .



uhere the submersible ftransferj pumps ("S IPs") rvere localed.r2 I Ie furlher srated that
the north ports u,ere used for rcmovjng tvater and olher product liom tire tanks and rhat
he did not \\'ant to pe rrtancntl), crap Lhem.

26 Coun1 2 alleges a lailure 1o provide adequare spi1l prevention 1or six US-ls at citgo eLrik
\4art  as required bi ,OAC 165:2-s-2-39(1)(1),  40 C.tr .R. , l  280.20(c)( l ) . r r  The Complainr
goes on to allege that al the time of an in-spection on Febmary 16. 2005. it r.vas obse^,ed
that all sjx of I{espondcnt's LIS i's contained spill containrnent buckets ispill conrainment
dcvices) that \\'cre liLIl o['debris and,/or producr. sr"lch that the capacitl, of the spill buckets
was reduced and the blLckets u,crc not capable oIcontaining product liom rhe transfer
hose should product be released al-ter the lransfer hose rvas cletached (Complaint !i l9).
count 2 is based on x,{r. Cernero's observatioli during the menlioncd inspcction tbat the
spi l l  buckcts rvere f i l led wirh product and/or debr. is (CX 1; fL. l00).  At the hearing. he
tcstillcd that the spill buckets r,',ere fillecl rvith ciLher lLrel or debris such that the capacitl'
rvas reduced and lhere u'as not sul'ficient capaciLy. l{e pointed out that the standard spill
bucltet r'"'ould hold about five galions to contain a spili he described as "usually anyrvhere
fiom threc to five gallons, threc or loul gallons" (Tr. I 0l -02). He exp)ained that rhe spill
buckets u,erc not inlended to havc the capacity of the transfer irose which he indicaled
rvas about 1-5 i'eet in le:tgth and he)d approximately l5 gallons.ra

27. Explaining his penaity calcularion fcrr count 2. N4r. celnero testified that thc cconomic
benefit u'as zcro ('fr. 100. ]0.+). I'Ie regarded the gravit), as a major deviation liom the
requircmenl ancl a rrajor potcnlia) 1br harm becausc of thc potenlial fcrr a spiJl {1i. I r:10-
O1).  F{e insisted that the lspi l l  bucketsl  must have suff ic ienr capaciry f to contain a spi l l l .
Elaborating on this asserljon. he statcd that the capaciil'rvas "considerablv or
significantly reduced" antl that. if the hose rvere released 1oo soon, thcre .,vould not be:
enough capacrtv to hold thc mini:nal fproduct] that rs usually in the hose even after the
ilorv of fuel to the hose is shut-ofi FIc opined that this wouid resuh in product on the
concrete, caLrsing contamtnalion and some lire hazard (1'r. I 0l -0_1). He testified that the
sprll buckets were airnost conrpletel,v full and cstimated thcy feaclh] u,oLtld hold about an

. aclditional one galJon (Id.). Ile stared that in his 171'ears experie.trce doing inspcctions he
had never seen spill buckets filled Lo this capecitl, before and that thcre *as,.[i]ust lrash
rn the:re" ('fr. 105). In furtircr testimony, N4r Cerncr.o rvas less pcsitive. stating rhar he
believed the OCC it.rspector noticed it [the conditiori of the spill buckeLs] too, and thar in

' I  
r '  656 .  lhe  L IS l  Check l i s t  (C- fX  1)  ind ica tes  tha t  each o f thc  th lce  tanks  a t  i ssue iu  Count  I  had tu 'o  STPs aur l  two

li l l  porls hut that orl,v- rhe norlh S-fPs uere used to transfcr pro.juct to dispensers at the islands.
' lhe  

regu lF l ion  (  C ' fX-30) ,  OAC 165: :5 -2- jq  Sp i l land  ovcr t i l l  p ro recr ion  prov ides  in  pcr r iDcnr  pa i l :

(a) Uudergrourd stori lge tarks nrust have spil l and overfi) l protcction on thc ranks

(i) Exccpt as oiherwise provided in (g) ofthis section. in order to prevcnt spilLing and overfi l l ing assocrated u ith
product lranslcr lo the underg:ound storag€ tank svsLenr, the following prevention ccluipment nrusr be used.

( 1 ) Sprll prcvention equipment that ,\\ i l l  prcvcnt fclease of product to the environment q,hen the rranster hose rs
detached liom thc fi11 pipe (for example, a spil l bucker or a drain s_v. sr€ln).

A "standilrd spil l bucket" has a capacity ofapproximately fiveeallo s. but its actual capacity in a particular
jnslance is lci i lo the -iudgtnent ofthe owuer or operator {US'I 'Technical Require[]enr,s ( 53 IrR 37082 (Scptember
l . l .  1 9 3 8 1 :  C l X - 1 3  a t  8 5 ) .
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his (Cemero's) opinior.r rhey both agreed that it uras significant enough,,to say jt 1yn5 3
violation'' (1d.). i\4r. Mikc Majors, a consultant for I{am, resrifiecl that he revier.r,ed release
detection data supplied b-v l{am, from rvhich hc concluded Ram f citgo euik Manl had
receivcd product or.r the day of rhc IJpA inspcction (1'r. 445-46). I{e opined that pioducr
in thc spill buckcrs could har.c rcsulred fi'om rhose deli'erics. Fixplaining furthei rhe
per.raltv calcr.rlation lor Count 2, Mr. Ccrncro stated that rhe penalty from the matrix rvas
$ I ,500, thar no 'jolalor specilic adjustmcnrs lwere applicabie]. that rhc environmental
scnsitivity' factor u'as I and tl.rat the violation rvas rcgarded as one-day (Tr. 102). Thus,
the pcnalt) ' i iom thc mnrr ix of  51.500 mult ip l icd by 6,  rhe number oI  ranks, equals 1he
proposed penalrj/ of99.000 for Ctount 2 (Tr. 101). AllhoLrgh lhc record is clcar rhlr he
slandard capacitl, of a spill bucher is appror inrately fir c galloris isupra note 1 4; Majors,
Tr. 446), Mr. Cernero's detcrmi'ation that the red,ced capacity oflhe spill buckets
shown here is a uajor deviation iiom the requirernents having a major pote:rrial for harnr
I'ails to recognize that the actual capacil_\, of a spiii bucjret in a given inirance is leil to rne
judgmcnt ol the o\r'ncr or operator (i1.). Thereforc, a cogent algument mighr be
fashioned that.  in the absence of evidence ol 'a spi l ] ,  no violat ion has been sho'vn.
Itespondent has, hor.rever, stipulaled to liability on all counts, contesting oniy rhc amount
ofthe penalt l ,  (Tr.  56.251).  I t  is  concludeci  thar ihe judgrncnt quesr io.  of  th i  capaci ty of
the spill buckets places tl.ris violation ir.r the category of a moderate deviation from the
re rluirement having a minor potential for harm. The penahy Jiom the matrix js therefore
s 100 and, given that thcre werc six tanks at issue, the penalty for co,nt 2 rs $600.

28. Cotrnt 3 alleges Respondent lailed to condrLct r.nonthly release delection monitoring of a
tank dr:ring ten.tpora4/ closure at Citgo euik li,lart. This count is based on a 12,000-
ilallon die'sel tank shown on the Site Drar"'ing as south of the thrcc 12.000- gallon tanks at
issue in count I a'd describcd as beir.ig located .n the "rvest side'' [of'rhe Siation
Bui ld ingl  (CX l .  Complainr,  {  24).  1 'he Cornplaint  al lcgcs thar l {espondenr 's
representalr\.e (subscquently' identificd as Tu..ilah Nlonroe. Ti. 614) statcd at the rime oI
the inspection thar this tarlk r.vas nor being used (1r1.,11 23). I{owel,cr, M,s. l\4onroe
subsecluenl)y tcstjfied that that this tank rvas also used as an cmergerrcl, rank. l.e.. ifa
tanker trucli had more prc)duct than the USTs could hokl. the excess q'oLrld be placed in
tl.rat tank. The use described bt \'ts. Monroe cloes not c1ualif1,'the tanh as an "ernergencv
backup tanlt" under the rep.ulation and thc tank rould still bc subject ro rhe LiSJ rule, if it
containecl a regulated substance. rJ

29. l]nder the rcgulatior.r, oAC 165-2,5-3 -62(a), rvhen a tank is tcnrp.rrriJ.r raiien our of
service. the {)\ryller or operator must, lnler alla: (l) Continue the operation ofcorrosion
proteclion as required by this chapter: (2) continuc rolease rlctection as rcquired lrv rhrs
chapter; (3) comply uith the rcq,irements of this chapLer concerning rclease rcporting
and corrective actic-n; and (4) \otiiy the crommission of a change in scr'ice on the
prescribed fornr. Release dctection is not required as long as the underground storage
lank s),stem rs cmpt.v (OAC l65-25- l-62(b)) .  Undcr rhc regulat ion. OAC I  65_25_3_62
t i

Cclnero ,  Tr ' .  409  -10  'De \ , l i n i r r i s "  exc lus ions  f i -om the  usr  ru le  inc lude " (3 )  those l tanks l  tha t  serve  as
elnefgency Lrackup tanl(s, hold reguiated substances for 0nly a shorr period oftirne, an<J are cxpeditiousl-v- ernpricd
a l ie r  use . "  (L ,51 ' - l ' ec l tn ica l  Rcqur rements ,  no te  l j  supra .  a t  j8 )  Mr .Cernerodcscr ibeda, ,shor tFer iodof t i , r " , ,n rn
Ieasonablc period of t ime meaning ihar rhe product is rernovrd ffrom rhe tankl within a few rlays lrr. 409).
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(b). a tank is emptv u,hcn using commonly entploycd practiccs no lrore than onc inch of
residue remains in the lanli. i\4r. Cernero testilled. hou'ever, that when he and ll4r.
Itoberts stuck tl.re tank, rltere were eight or nine rnches of product tvithin rhc tank (Ir.
I06-07). He therefore concludcd that llam *'as rcquircd to do soure t1,pe ofreleasc
derection.

30. IJxplaining his penaliy calculalion fol count 3. N4r. cernero srated that. although rhere
rvould be some labor for monitoring thc rank. he considered that the economic benefit
rvas insigr.rilicanr and not \\'orth calculating (Tr. 106), lle empirasizcd, hou'ever, that this
r'vas a mejttr deviation from thc recluiremenis and a major polential for harm and thus he
used the r.natrix figurc of $ I,500 (l'r. 107). l-lc tesrified that the deviation fiom the
requirement rvas major because as long as there was product in tbe tank, monitoring rvas
required ever-v 30 days.'o I{e slared that rvithout ntonitoring, 1,'ou rvould not know rhar a
releasc had occurred (1'r. I07-08). I'le regarded the potentiai for harm as nrajor because a
tank with eight inches ofproduct r^,'as no1 being monitored. I{cgarding the period of
noncor.npliance. he testified tbat Ram ',r,as not in compliance at the time of his inspecrion
and that because I{am was only required to keep rnoniroring data for l2 months and they
apparentiy had no such data. he consiclered that the period of violation should be one year
and a day (Ir. I09). I Ie testified that thc da,vs o I noncompliance from Mer ch 1 , 2 000 to
I\4ay 24, 2004 or 1 .545 da1's shorvn in the penalty calcularion (Complaint zrr 46) u'as a
tvpo. an error "due to cut and pasting", and that thc days ofnoncompliance should have
been one year,  plus one dav. that is,  f rom I iebruar l  16, '04, to February 16, '05. or 366
da"vs (Tr, 109). lJnder the Guidance, this resulred in a dzrys of noncompliance multiplicr
of 3 r.vhich he rLsed in the penalty calculatjon. resuJti:rg in a proposed pcnaltv 1br Count 3
of S4,500 ('l'r. 1 1 0). Although tht exteut of dev jation iiorn the recluirement is major in
that nronitoring r,i'as not being oonducted on the premise thal rhe tank u'as empty rvhen in
l'act, it containcd eight inches ofprociuct. lt4r. Cernero's dcterntination that thc potential
for harm r,' as major is rejected bccause oI the small arnount of produot rcmaining in the
1ankr7 as opposcd to it bcing full ol sortre nlaior fraction tliercof. 

'fhe 
potenLial for harm

is thereforc minor u'iLi.t a matrix value of $200. Given the davs of noncompliance
muit ip l ier ,  lb is rcsul ts in a penalt l  for  Count 3 of  $600 rather than S4,500.

31. Asked witctl.rcr he was aware that the diesel tank at Citgo Quik ivlar-t referred to jn Counl
3 and also the tanl(s at Mouroe's Scrvice Statior.r (Counts 1.1. 15, and 16) conlaincd
product. N{r. Allford replied that ti.re drivers rvere instructed to remove t)re product ('fr.
647). IIe related. hou,ever. that whcn the hose is put dou'n lin the tank] to extract the
product. there is an extcine amou:rt of pressure (suction) ,,.','hich somctimes causes the
l f lexibleJ hoses to cur l  up and thus product f low f iom the pump q'ould discont inue.
leading thc drivers to believc rhel $'ere out ofpfoduct (.1d.). lle erp)ained ll.rat rltis

OAC 165:25--l-5, Ceneral Monitoring requirenrellts. provides that laDks must lrc mcrrritered at least every 30 days
for releasgs using one of the r,.reiltods or combirarion of methods l isted in this Chapter . €xcepr that:

Using infornration frorn page 9 of"DoiDg Inventor) Control Right" (RX 2. Attach,l). ir appears rhat an ejshth- inch
ot product represents approxinrateiy 1 3 gallons, capacity of tank nor statcd. l-herefore. an inch of product represents
approxirnately 104 qailorrs and eight inches ofproduct would convefi into approximately 832 gallons. Corrpare
l 'w i lah  Monroe n |o  ind ica ted  tha t  n inc  inchcs  o l  p roduc t  r . r 'ou1d equa l  65  to  70  ga l lons  (Tr .  600) .  f Jowcver ,  she  wa-s
re ter r iop  to  the  I  .00O-ga l lon  pren  rum tank  a t  Monroe 's  Serv jce  Star jon  (Counr  l4 ) .
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problem was addrcsscd bv ailixing the bosc to a nreasuring stick uhich rvoulci hold thc
liose in place (fr. 648). \4r. ,.\llford testiiied that "rvc" thought all of the producr at
Fufaula l i \ {o.roe's]  had been rcmo'ed, bul  only 60 to 65 gal lons fremainecl l .  Refcrrng
to the orhcr tank fthe djesel tank at Citgo Quik N'laLt]. he stated "rve rveren't au'arc of it"
ithat it u'as not enrpty] (Tr. 648 r. lle acknorvlcdge.] thrt the fact the mcntionecl tank anrj
the lanks at l\'tonroe's contained product was a mistake, (ld,)

32. Count 4 alleges that Respondcnt lailed 1o conduct monthly release detection monitorirrg
forf ivc tanksatCitgo Quik i \ , larr  as required byOAC 165:25-3-5 (supra. note 12).  l 'he
Complai:rt goes on to allege that because ali of these USTs r'"ere installcd on October 1.
1990, the s) stems u'cre requircd to be ecluipped u,ilh corrosion proteclion and spili and
prevent ion equipmer.r t  upon instal lat ion as required by O,, \C I65:2-5-2- l l  through 165:25-
2-42 (ld. llli 30. i I ). Mr. Cernero testilied thal Iar the rime o1'his inspccrionl Ram u,as
using thc Invenlory control a'cl Tank rigl, tnt-ss 

'l 
esting method [01'rclcasc detection]

which rv:rs not al lou,cd because the tanl<s u'ere "put in" dur ing 1990 ( l i .  111).  He
pointed out that this n.rethod rvas only allorved 1or l0 years [aIier instalizition or a tank rs
upgraded, rvhichn,er is later] and that 1be],, Ilar.n, ,,vere be_vond thc dcadline for coming
up r.vith a monthly nionitoring system (OAC 165:25-3-5). Upgrading u,as not allow-ed
because these u'ere consjdered "new 1a:rks", being installcd ailer December 22, 1988
(supra, note 6). and hatl to have all rhe "bells and u'l.ristles" rvhen rhey went into tlte
ground (Tr. I 1 3). LIe tcstificd rhat rhe economic benefit component was evalualcd for
avoided costs and dclal,cd cosrs and that "lo]nJ), rhe avoicled ldelayed] cosrs rvas (sic)
considered in this cour.rt."rE lle srated thirl Autornatic Ta:rk Gauging (Al'G) rvas the
collllllon nLethod used to conduct month)y release detectiorr and he estimated the capital
expendilule for inslalling A'l-G equiprnent at $5.000 (Tr. 1 10- I I ). Using this iigure, hc
calculated an economic bcnel l t  for  delayed costs of  S1-1-5.89 pei  LiSl 'or  a total  1br i jve
tanks ol  $729..15. 

' fhe 
sum of S145.89 per UST rvas calculated using a discolnr rate of

7.8 perccnt rvitlr 3 percenl inllation rate, and a fmalginall tax rate oI' 3 8.9 percent.

33. Mr.  Cerneto considerrd that both thc dcvi : rr ion from the rcquirements ancl  thc pt , tcnl iaJ
for harm for Count 4 rvere :na.ior, resulting in a $1.500 pcnah)' from rhe matrir (Tr. 1 I l -
l2) .  In consider ing the potent ial  for harm, he made no al lor.r 'ance cir  recognrt ion of thc
fbct that Jnvcnlory Conlrol and l-ank Tightness l'esting r.r,ere cmployed by Ran.r as a
mcthod ol releasc detection. l{e pointed ollt rhat under that method i1 was onll'neccssar)r
to 1esl the tanks once er ery live years and he emphasized that Inventor), Control and
Tiink Tightncss Testing r.vere nevcr meant to be a permanent mcthod ol rnonthly
monitor ing (Tr.  11+-15).  X4r.  Cernero's conclusion that the deviat ion is major is rejected
because Ram was conducling a method of release detection. even if it \,,, as the incoffect
rnethod. A major devialion finding is approllriate in cases where no releasc dctcction a1
al l  rs being conducted. In this case, a moderale deviat ion resul t ing in a $1,000 pcnalty
liom the matrir u,ill be app.lied. Agatn, Mr. Cernero nrade no violator spectfic

T r .  l l 0  N l r  C l e n l e r o o b v i o L r s l y n r e a n t " J e l a t e d " c o s t s b e c a u s e t h e c o s t o l A l G o r s i r n i l a r e q u i p r n e n r c o u l d n o t b e
avo ided,  i f con tp l iance $erc  to  be  ach jeved.  A l though he  a la in  uscd "avo idcd  cos ts "  ins tead o f "de la_ved cos ts"  in
further testimoD) conceruing his penaltl, calculation for Counr 4 (1i. i I l), i t sho!ld Lre Ioled Lhat no avoided cosls
are included in the econornic bcncfi l cor'rpoDent of the penalty calculatiolr (Corrplaint, Atiachnent A al 46 47;
Detenr l ina l ion  o fPena l ty ,  C ]TX,19 a t  6 ) .
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adjustmenrs, he applied an en\,'ironmental sensiLivit,v rnultrplier (,.LSM,,) of l. he
considered that the lcngrh of the violation was one l ear ancl one clay and applied a <lays
of noncornpliance nrultrplier of i. u,hich equals S3,01)0, this 1-rgure times five. the
number of  tanhs, eqLrais $l5,0t i )0,  so the penalty lbr Count 4,  adding lhe economic benei l t
o f$729 .45 ,  i s  $15 .729 .45 .  (1 i .  117 ) .

-'14. As rndicatcd above, rhe fir'e tanks ar Citgo Quik \lart werc insralled on October l, 1990,
rvcre thus considered "nerv tanks" and ',vere requircd to be equipped with corrosion
protect ion and spi i l  and overf i l l  protecl ion equiprnenr upon instal lat ion (oAC 16,s:25- l -
31 tbrough 165:25-2-42;10 CFR g 280.20).  l \ { r .  Cternero rcsr i f icd thar i t  r . r ,as his
understanding that tl.re llve tanks a1 citgo QLrik N,lan had corrosion prorection in thc ibrm
of"sacrificial anodes" r.r'hen thc tanks were installed.re FIe explained that these wcre
S'fJ-P3 tanks rreaning Stccl Tank Itrstitute tanks protected three rvavs and that thc
apprc)ved steel larks had laclory installed cathoclc proteclion rvhen the1, rvent in the
ground.2" Ile stated that although the lanks had an impressed current svstem, it was not
required and thal "ifvour tanks are up to srandard and functioning propcrly. then you
don't have to do ar+,lhing" (ld.). Mr. Major.s testified that the tanks had a cathodic
protection lacility u,hen the1, r.vcrc rnstalled and that, although not required, Ranr at its
discretion instnlled an impresscd current catl.iodic prolection system at the laciJity
apparent ly in August of  1996 (Tr.4.50: Visual  Inspect ions, Inc.  1"V1".1 invoice. i la led
Irebruarl, I 5, I 997. ILX 12). Visual Inspcctions repairecl the corrosion control system at
Goodwin's One Stop in October of  1998 (VI invoice. dated Ocrober 21, i  998, ILX I  31.
i\4akiug some assumptions, N.Ir, Majors stated thal Ram considercd installation of the
ir.npresscd carhodic protection sysrem to be an upgracle ralher than a rnodification and
thr-rs the rinie for using inventorv control as a rncllrod oJ'leak cletection u'as extended for
an addit ional  ten years (1i .  450-51).  Asked wf iether he considercd rhis posi t ion to be
ur. i reasonablc,  he rcpl ted in thc negat ive.

35. Complainant has u, i thdraul  Counts 5 and 6.

i6. clount 7 aJleges rliat Ram fajled to operate cathodic protection system continuousll,- at
' Citgo 

'l'hrif-'i -\{art. McAlester. OK. 
'lhe 

CompJair.rt qoes on to allege that in accordance
rvi lh OAC 165:25-2-52 (40 C.F.R. Q 280.3i(a)) ,  corrosion protect ion svsrems must be
opcrated and maintainctl in accordance rvith thc manufacturer's instmctions and
specifications to pro\/ide continuous corrosion prolection tir metal componenls ofthe
storage tal r system that are ror.rtincly in contact rvith tl.re ground (Conrplaint, ri 48).
IJascd on i\lr. Cern.'-rcr's inspcctir.rn conducled on Ie bruary 16, 2005. Oonrplainant
dctermined that thc cathodic protection systcn (ilnpressed cu .ent sl,stem) u'as not in
operation (rectificr *'as off at the time of inspection and could not remain on afler tlie

Tr .  280.  Chapte f  25  o f  the  Ok lahona Cor?ora l ion  Comrn iss ion  regu la r ions  (Sccr ion  I  65 :25-  1 -  I  J )  con ta ins
definit ions and lSacr-if icial anode'' is dcllned as meanint "a devicc used to rcduce or prevent corrosion of a metal in
an  e lec t rgLv te  bv  [a lvan ic  coup l ing  lo  a  n rore  anod ie  n re ia l  lC lX  30  ar  12) .
' f r .  

28 I  Sec t ion  165:25- l - l lo f theOk lahonaC-orpora t ionComn' r i ss ionregu la t ionsdef ines 'Cathod icpro tec t ion"
as  a  " techn ique des igncd to  p rcven l  the  conos ion  o fa  mcta l  sur tace  b1 'mak ing  tha t  sur face  the  car l rode o ian
e lec t roche t r  i ca l  ce l l .  For  cxa i rp le .  p ro lec t ion  can bc  accompl ished u i th  an  impressed cur ren t  o r  ga lvan ic  anode
s),stem" (C'J'X-]0 at 8. 9).
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power was switched on) (Complaint .  r i j  .19, lnspe cr ion Checklrsr,  CX 1).  1he. lnspecl ion
Checklist s1a1cs, inter alia. thar the [CI, S1,'stcrnl was rested on tr{arc]r 19. 2004, that the
CI) Systern r'r'as off at time ol'the inspeclion and rhat the "CP S)'stem shuts olf must haye
overload" (tlX 1 at 14). lv{r. Cernerci testified tltat \\'hen he turned rhe box on at the time
ol his inspcctjon current flou.ed for ma-v-be 20 seconds and then shut o1T. indicating there
\^ias some kind ol short or mallunction (Tr, 1 2 I ). IJe stated lhat ,.r.ve', tricd to tum the
system on at least lwicc and were never ablc to get the reading up to 850 millivolts.

. indicating thar there $'crc somc mai.lor problems r.vith this piece ol cquipnrunL (Tr. 122).

37. In detern. ln ing the proposed penalty ol-911,250 for Count 7,  Mr.  Cernero tesr i f icd that
the economic bcnefit rvas insignilicant as the onJy thing thev probably sa\rcd was some
electricity (Tr. 1 18). Ilc stated tl.rar tlie onll issuc here *'as the grar,ity base and he
considered cathodic fcorrosion] Fratection as a rnajor componenl of rhe l,ST prograrl.
asserting lhat if corrosion protection rs not provided for steel tanks, corrosion r.vill occur
and carLse leahs ('l r. I 1 9). Ile asseded that a meral Lank, nor prolcclcd iiom corrosion,
rvould conlinue to corrode. particuiarly if it is an older lank (1'r. 120). IIe emphasized
that [without corrosion protectionl "lcjonosion u'il] not be stopped" ('fr. i 21). Mr.
Oernero explairred that there wcre three major components of the UST program: release
detection. spilJ and overfill protection, and corrosiou protection (1'r. 120). IIc therelbre
determinecl that the deviation frorl the rcquirement u'as major (/d.). flc considered that
thcre r.r,as a high potentiai for a rclcase and that the pofential for harm rvas also major.
resLrlting in a S I,500 per.ralty trorn the ntatrix. Iie testjfied thar l.re calculated the
proposed penalty of $il1,2-50 llbr rhe rhree tanks] b,.r "zeroing out" the economic bcnelit
componelit, allor'ving no violator specilic adjustnrents, applying an environmenlaJly
scnsi l ive tnul t ip l icr  o1 1.  and applf ing a da1's ofnoncomphance muir ip l ier  oJ'2.5 based
on liis delermination that thcre u'ere 331 da1,s of nonoompliance, that is, frorn March 19,
2004. thc dale of a report reflecting thal thc Cathodic Protectiolr System was ,,vorking
propcrly, to February 16,2005, rhe date of the EPA insl.rection (.T. D6-27: Con.rplainr,
Attachrrent A a1 49). As noted infra, however, the onll'componcnts of the llST s-vstem
sublect to corrosior.r involr cd in Counl 7 are the pr,rn.rp manifoJds.

38.'l-he report that the Cathodic Ilrotcction s)'stem at Citgo lhrif-1'-Mart u'as u'orkir.tg
properly, relerred to abovc, is dated lV{arch 19, 2r:)04, and was co:rducted by Underground
Scrvice Company (R-X 23). The irrst pagc ofthe rcport has a bloclt checked "yes" in
response to thc question of"ls the Cathodrc Protection system worhing properJy?" lvlr
Cernero, however, focused on the second page of thc rcport ivhich shows test readings
and states alier "Itemarks," il er alia, that "til- lunleadedl prLrrp-(SuB) [submersiblel.
l{eadings are low-cal.lnot adjust, fillegible] I 5lb anode r.votrld correct the problenr."2' Ile
pointcd out that thc readings said to be lou, u'ere at location number l6 on the rcport
u'hich was an unleadeil submersible pump (Tr. 123). The readings u,erc belor, 850
millivolts or .85 volts. In furiher tesLimonv. he cxplaincd that the component was called
thc "pulp rnanifbld", lvhich is the portion ofthe pun.rp visrble lroni the surface. I-Ie

' '  Although i\4r. Richard I Ieck, the owncr of Unclergrouncl Service Company and the pcrson corducttng the
\'1arch 19, 2004 test ot the Caihodic Protection svstern rlas a witness ar rhc hciir ing. he was nol asked to clarify bis
rcpoft.



noted that the pulnp manilirld rourinely contair.]s pfoduct and that bccause it was in
contact lvith the soil. it should be protecte{:l iiom corrosion and observed that apparenrl)'.
ihe voltagc bcing generated b,v thc anr.rde in tl.rat particular area \A'as insulficient (Tr. )23-
2:1).  Asked to reconci le this conclusion with the fact  the repof l  indicates the Calhodic
Protection system \vas rvorking properly, he replied rhat it u'as inissed or [the person
conduct ing thc test ]  d id not real izc that i t  had f i r i led (Tr.  1151. He emphasized that thcre
u'as no cvidence ofa repair, I lorvcver, there is an OCC Clompliance Inspection repofl
datcd .Tanuarl' I l, 2005 rvhich states that the rectifiL.r ol thc carhodic prorection u,as
tnspcclcd h1 rhe O( C anJ trrs t { ,und to bc running al  5 anrps i  l -L\  l8) .  I l ikr  \ la jors
testified thal this indicates correct operalion ol'rhe cathodrc proteclion sysrem. He also
noted that the cathodic protection system \\,as recluired to be checkcd evcry 60 clays,
u'}rich explaincd lvhy Ram had not identilicd a problern rvith it bctrvcen the .Ianuary 1 1,
200-s in5p6g11.r by OCC rvhen it r.r.'as lirund 1o be workiug properly and Bp;\'s inspecrton
on lcbruarl' 16, 2005 (Tr, 153). Therelbre there are only 36 days ol' nor.rcompliancc.
u'htch makes the da1,s of noncompliance multiplier L0..

39. Among documents cieliveled to \4r. cernero at thc lime of his visit to ttle Ram olfices on
Iiebruary 17. 2005, u'as an invoice from Tank L.iners, Inc., clatcd Ma},23, 199?, rvhich
indicated that al least two of the rhree tanks ar issue in Count 7 had been lined on that
datc (1'r. 541- 42; ItX 70). 

'l 'he 
rhird tank. rcferrcd to bv counsel as the second tank ('fr.

550). a S'fI-P3 tank o14.000-galJor.r capacitl , uas appaientll, purchased and installed in
lr4a1, of 1997.:'? lt4r. Cernero ac)tno*ledgcd rhat Sl'l-P3 tatrks and [ncd tanks dirl not
need cathodic prolection (Tr. ,54a-a5). l{e pc'inted out, hou'ever, that metal components
such as manilblds and piping did rerluire corrosion protection ('I'r. 546). Acknorvledgrng
that tbe piping hcrc rvas PVC plasric. he emphasizcd that the recluiremer-rt is that any
metal componcnt r,,hich routlnely contains product and js in contact u,ith thc soil must bc
cathodically protccted. IIe testrficd tl'ra1 his concem was rvith the pump n'Lanilblds which
\\,cie in conract q,ith the soil (11.546-47. -548-49). [Ie emphasized thar all oi the product
thal cotnes out of the tanli qoes throLrgh the pump manifold and maintained. implausibly..
that a Ieak in the purp rnanilbld rvas jusr as crirical as a leak in rhe piping. in furrher
tcstirnony. he opined that installing a cathodic protection on an STI-P3 tank could throw
the svstern "out of whack" (Tr. 550--5 I ). Notrvitl.rstanding the conclusion rhat on11, the
purnp rnanifolds recluircd cathodic prolcclion. Mr. Cernero insisted that no changc in his
penaltv calculation was $'arral.rtod (Tr. 550-51). I Iorvever. I llnd tirat N4r. Cernero greatly
overstates the potential for hann on this count, givcn that by Jris ou,n admission, rhe STI-
P3 tanks and lined tanks did not need cathocltc prcltection. 1'l.rerefore, the matrir value
should be a moderate-moderate value ofS500. l-he penalty calculation is thereibre t}rree
tani(s times $,500, rnultiplied bi'an ESM of 1, multipJiecl b-v the davs of noncompliance
multrplier of 1. plus an economic benefit of0. The tecalculated penalry for Counl 7 is
S  I  , 500 ,

40. Count 8 aLleges that I{am failecl to'Test Auromaric Leak Derectors i\nnually," lirr three
tanks at Citgo Thrjf'-T-Ntlart, Mr. Cernero described an Autonratio l,ine Leal< Detector as

S1'l-P3 
-Ia'rks 

stand for 'Steel 'fank 
lnslitute Specificarion l irr S II-P3

Prolection of Undcrground Storage Tanks" (40 C.F 1{ { 280.20(a)(2)).
System of l ixter nal Cori.osion
Sec a)so  Cernero  (Tr  281) .
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an clectronlc rnechanism that prevents a cataslrophic lea.it from a pressurcrl |ne if it
should break o' be fsub ject ro] a r.r.rassivc leak ('li. I 27), ]Ie leslifiecl that rhe Automarrc
Line Leah Detectol rvas very irnlrofianl and rhat it bc chccked annually r. avoici a
cataslrophic leak (Tr. I28-29). IIe regarde<i the polential for hann ard the exrent oi'
deviation liorn thc requirer.nents as major. resulting in a S i.500 pena)tr, {iom lhe mafiix.
In this jnstancc. the economic benefit component rvas evaluated Jirr avoided costs and
delal'ed costs- but only avoided c.sts rvcre considered ( Ii. 127). I Ie starcd rhar he
assumed that conducling the test wouid oost approximarcll. $100 per L.IST for each year
and using a disoount rate oi'7.8 pcrcenr, .rn inflalion rare of tlrrce perce)rt. a tai rate ol'
38 9 pcrcer.r t  a 'd 57 da1's ofar"oidance, he deternr ined a'a*oidcd cosl  of  $J E.60 per
deteclor for a rotal  1or the rhrce lanks of  s l  l5.80 (Conrpl , 's post-Flear ing Br icf 'p.  l7) .r l
lt is noted, hou,ever, thar the cornpJainl ('iii 6I ) alJegcs ancl lr,lr. cernero testjljed (Tr. 242)
that the tests rvere actuallv conducted on Januan, 10, 2005. rvhich is -i7 rather tban 94
days liom 1hc- Nsyg1nb.r 14.2004 annir.etsary date r.rl-Lhe last Leak Dcrector T.cst.
Accordingl.v. tire da1,s of non-compliirnce rnuhiplier for Counl g is L

4l . Count 9 alleges thar Ram faiicd to tesr prcssure lines containing regr:lated subsrances
annual i l 'at  Ci tgo 1-hr i f - ' t ' -Man as required by OAC 165:25-3_6(3) (A) ( t )  (40 CFR
280 41(bX 1) ( i i ) )  Thc conrplaint  al lcgcs rhat au annual pressure l inc tcst  rvas conducted
on Novcmber 14, 2003, making thc an'ir,ersary tlate fbr the next tcst November 1,1.
200'1. I-lou'ever, the next tesL rvas act,ally conducrecl on January 10, 2005 (complaint,lf
6'1). As indicatcd in the preceding linding. this is 57 rather than 94 ciays beyoncl rhe
Novernber 14 a'niversarv date 1br the tes1, Ne'errheless, ivIr. cernero assurrecl ibr
pcnaltv caicu]ation purposes that the test was conductcd on the date ofhrs inspecrior].
I ;ebruary 16. 2005, resul t ing in 94 dai . 's of  noncompl iance, a Nonco'pl iance MLrl t ip l jer
of  1. ,5.  and a proposed pe'al ty for Cor:nt  9 of  $6,041. As r .ve have se en l i r r  Clount g,  tbu
correcl Nolrcompliance x,lultiplier for a 57-day dclay is L lloth the Automatic Lcalt
IJetector and the pressurized lines. rvhen tested, pa-sscd.

42. Ra'r emplo-vcd a Iirm, [,lnderground Service company, to perlb.n ALrtomaric Leak
f)eteclor and [-ine Tightness tcsting ar irs laci]rtics rncluding cilgo-T hrif-'l '-\'lerr in
N{cAlesrer,  oK ( l i .  507. 51I- i2;  l {X 26).  lvfr .  Richard I leck. rhe orvner ofundcreround
Ser'ice companl', conductcd those 1es1s lrorn approxinrately 2001 ro the lcar o1 tlx'
hearing. I'le peribnr.rcd l.ine Leal< Derector and Linc f ightness o'pressure resting on
No'embcr 14, 2003. The tesls arc rerluired to be perlbrmed annr.rally. but when lie
returned in \ovember 2004- he Ibund the waler table rvas so high -, watcr was ovcr thc
top ol  thc ranl ' l . i  thar l rc c.rLI ld l lot  rcnr() \e lcal< dctcr:ror> ro Jn rhe l ine tcsr rr i t l iorr t
al lou' ing r . r 'ater into rhe lanhs rTr.513-1{; .  I  lc  rcturncJ ro Citgo l  h i f -T-\4ar in
December and founrl that thc same condition existed, i.e.. the high ivater table prccluclecl
conducting the tests. Asked if he brought a pump on either of iris visits ro rhe iacilitl,, he
repiied in thc negarive. asscrting that vou are not sr"rpposed to pump l'ater from a tank pit

" N4r Ccrnero had previouslv calculated the econonric hcrlcfit component trased upol 94 davs of
avotdance, November 14, ?004 to Februarl 16, 2005. The evidencc pr.csented showed rh;lr thc respective test for
Counts  8  and 9  was per fo r tned on  January  10 ,200 i .  rvh ich  \ \ ,ou ld  rcduce the  days  o favo i r la r rce  to  5? .  fh is  reducas
lhe econolnic bcncflt cotnponcnl fr.om CoUnls l j and 9. 'I 'his 

adjustment was not rrade part ofrhe rccor-d during the
hea |g but was addr.essecl by Conrplainant in the Post l{earing Briei
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onlo the ground (1-r. 522). I:[e testified thar the use ofbuckets or barre]s wor_rid not be
practrcaL. Mr. Ileck returncd on Januarv 10. 2005. at r.vhich point the ualer lc\,'els had
subsided and he rvas abJe to complete the tesls ('rr. 5 15, IIX 24). Ilascd on these fac1s, j1
is tJre opinion of thrs tribunal that L-ounts 8 and 9 qualify for a r,,iolalor-specific
adjustnrent. The per.ralty guidance allou,s for a 25?| dccrease 1o the matrir rralue based
on the violator's (l) degree ofcooperation or non-cooperation: (2) dcgrcc of r.viliiirlness
ol negligence; (3) histor.v of noncornpliance, and (4) orher unique factors. J'hese l)ctors
ensure that penallies are assessed in a lair and consistent rnanner that takes into account
case-specific difTerences, ln the case at hand, thc dcgrce of willfulness or negligcncc
adjustment is appropr iate.  as i t  takes into account how muclr  eontrol  rhe vjolator haLl  over
e\rents constltuting the vioialion, such as rvhether the violation could havc becn prcvented
or was bevctnd the orvner,/oper.ator's control. as in the case ola natural disaster. (C l2).
1-his is applicablc here because Ram had r'ril conttol over the lar[e amourt of rainfall that
iauscd thc uatcr tahle Io Tisc ro Jr igh t l rat  rhc \1r.  Heck coulcl  n, lL pcrfrrrnr the requircd
1ests. Complainant contends that Respondent could havc rcmoved the rvater and
performccl the tesrs. Ilorvcvcr, Mr. tleck teslificd thar hc could lrot pump the water onlo
the ground to remo!e it from the 1ank. [Ie also testified rhat ]re could nor pump the walcr
out of a tank pit into a bucket as suggested b1,Complainant. because there rvas so much
water, "rr,,e are talking barrcls. r,u'e are ncrt talking buckets" (Tr. 522), Ratn ccrtainly madc
a good fatth effort to have the lines teslcd ir.r a timell, fashion. Mr. IIeck rsturned once a
monlh ur.rtil hc r.r'as able 1o perlbrm the resls. Therefore. for Count 8. the grai,iry based
penalt.v fionr the narrix is $1,500, ntultiplied b1, 3 for rhe number ol'ranks, reduced b1
25%. muitiplied by 1 for the ESlvl, nrultiplied by 1 firr the days oi'noncompliance
rnuJt ip l ier ,  is $3'375. plus the economic bcr. ief i t  of  $115.80 [S 3 8.60 t i rncs three ran]{s] ,
equals a rccalculatcd penalt ] '  of  $3.490.80 for Count 8.  Simi lar l l - .  ibr  Counr 9,  $1.500
multrplied by rhe number of tanks (3), minus 250l0. mulriplicd by i for rhe ESil.I.
muit ip l ied by I  for thc nonconrpl iance tnul t ip l ier ,  p lus the econonric benef i t  of$38.60.
yields a penalt .v oI  53.,190.80,

4i. count l0 involves the allegecl Iailure to pror.;ide adecluate spill prevention for one tank al
Goodrvin 's One Stop. NIr .  Clernero obselved that one of the spi l l  buckets.  had not just  a
crack. but a gap in the rval l  o l the bucket (Tr.  133).  I le stated rhat,  i l  rhere rvere a spi l l ,  i r
could result in [a rclease] and conramination iof rhe envirorure ntl, In calcr:lating 1hc
pen:rity for rvhat he described as a spill buckel not being adequate cnough, according t-.
the regulalions. he testificd that be felt ir Lvas a :na.ior potential ibr harm and a major
dcviation lrorn thc t'ccp:irentents resulting in a penalty Il-om the rratrix ofSl,500, IIe
opined that it rvas very Iil<ely thar 1ou could actually have a release liom this particular
spiil bucltet. Not kntlrving the Iength ol time rhe gap in the sprll bucket had erisred, he
rcgarded the vioiation as one-day, resr-rJting in a proposcd pcnah.v for Count 10 of I .500.
I find that N4r. Ceurero ovcrstates tlre seriousness r.rf thc violation. (iiven the fact that lr
r.v:rs only one bucl<ct uith a crack, and there u,crc no spills resulting liorn the crachccl
bucket, the potential 1br harm should be reduced. I herelbre, tire r.natrix value should be
"moderale-moderate" and the total pcnalty should be $500.

44. Corrplainant has withdrau'n Count i L
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4j. Count i2 invoh'cs the alleged failurc to conclucl a stick reading as recluired for invcnlorv
conlrol and tank rightness tcstins for three tanks ar Goodrvin's one Srop in violation of
oAC 165:25- j-5,1.  I lased on the rccords revicrv conductecl  by cernero on February 17.
2t'J05. Ram utilizcd the Inventon conrrol and fank f ightness 1'esting methocl to m-er
release detection requiremcnts. Based on the rcoords obtaincd dur-ing the February 17.
2005 inspcotion and a starement nrade bl. Ilam's representativc. it r.r,as detennincd that
the rnvenron/ voiume meusurement, detailing the amounl of product rcmain:i:rg in the
thtce IISl's each opcrating da1.', r.r'as not measured (.iec CX 7 at2l-21). Mr. Cernero
testified that "there w,as [-.lc] no records producerJ that shorved me that this particular site.
this particular lacrlitl,, *,as actualll,sticking the ranks evcry day: ir rvas more likc once a
u,eek" (Tr.  l  l8-  1j  9).

46. In calcr.rlating thc penalr),, rhe economic benefit ol'noncompliance \\,as sct at zero
bccause EP;\ found it to be an insignilicant cost ('Ir. 137; CX l9 a1 I l). Iior the gravit.l,_
based componcnt, Cemero found a major potential for harm and a major clevialiol lrom
the requrrements because Ram \ya-s not taking stick readings ofthe tanks everv dayio (Ir.
137- 138; CX i9 at  1I) ,  Under the regr: lat ions, at  least i2 rnonths ofrecorcis are reqqired
for thc method of rclease detection. q'hich llan.r did not har.e at tlre time of rhe inspecLion
(Tr 139) J l . rerefore, the da1.s of  noncompl iance toraled 366 i lays ( Id. ;CX l9 at  l l ) .
l'here were no adiuslr'nents for violator-specific adjustmenrs or environnrentaL sensitivity
rn.ltiplier (/d.). 'I'he 

total pcnalry lor three tanl<s *as assessed ar $13,500 (/r1.). Ram
arcues that 1he days of nonctrntpliance, which \{r. Cernero calculated as one year and one
day, shouJd be nruch lou,er (1d. al.tt,224: Tr.262-263). On FebnLary 27,2()04 an OCC.
inspect ion report  showed no violar io ' lor  st icJ< readings (RX 29; Tr,  263-264::) .  rvhtch
Ram indicated rvas completed less than onc 1,cx1 belbre the date ol'thc EpA inspection.
tliercbl' r'educing the pcnaltl. nrultiplier. In addition. \4r. cerncro adrnitted under cross-
examinatjon that sticlt reaclings arc only recluired "rvhen fuel is sold or clelivcrccl. not
necessarily 365 dal's/1'ear'- (r'r. 266; se e RX 2. artachmenr 4 ar 6), Mike Majors tcstificd
tbat 85 st ic l t  readings rvcre rnissing out of the 365 dai ,s per lear (- I r .  459).  Respondenl
st-tpported lhis leslimonv with the admission of records detailrng the inventory control at
(loodq'in's One Stop and u,irich includes thc sticl< reatlirrgs cot.rducted that facilit), (R-X
(r5) ivIr. Cernero did not lra\ e this infornration rvhen he assignccl a major-nrajor matrix
valuc. A major dcviation is assessccl for subsrat.rtial noncomDliance: a moderate
clcviation occurs r.vhen rhe violator significantly dcviates liom the requiremcnt of the
regulat ion but 10 some exrcnt has i rnplernentcd the recluirenrenr rs rntended. I  hcrclurr ,
becanse Ilespondenl pcrformed a majorill ofrhe stjck readings. the cxtent ol cleviation
from rec}riremenl on rhis count s]rould be modcrate. In adclition, tbe penahl,is reduccd
h1 25" 'o to Accol ln l  ior  rhe I{c:pc'nr lcnt s good larth cfrurts rn contplr . 'as Rc:po tJcnr did

I la r r  h td  i t t  l l i l r c  l l t c  ln \cn tory  Ccr r ' ro la r r t j  Tank  l  igh tnu . :  l cs t r r rg .  uhrch  rs  an  a l .o r ,ab le  mc lhud tTr .  I  ig . l
l lo$cvct, this nlefhod also requires sticl( readjngs every d.iy and according tLr \ ls. I r,,r lah Nlonloe, I lam rras nor
ccrn<1uctr1g stick readjngs cver]' day (i, )
' [ 

he ]:ebruary' 2?, 200:1 OCC jnspectif i indicales that the invcntory reconcil iatlon passed and lhe cathodjc
Dro lec l ion  and sp i l l  and  over f i l l  equ ip r rcn l  a lso  passed (RX 29) .  Assur r ing  l l ta t  the  invento ly  reconc i l ja t ion  pass ing
rrrdrcates Ploper stisk rcadjngs and records lbr those stick readings, rhen tho OCC inspectien pr.o\,cs thar l iair was rn
cclmpliance lcss than a veat f lom the IPA inspection. I l seems froni t lr is inspection there rlas no rcleasc detccted
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take sticl< r cadings and conductcd inventorl, conlroi ai rhe faciliry rlur ing rhe tirne a1
issuc. l 'hereforc,  the penahl 'as recalculared is the malr ix valuc of$1,0d0, mult ip l ied by
thrce tarlks. minus 25% for dcgree of willlirlness or negligence. nr,rhiplied by 3.d tbr ttre
noncornpllance multiplier. lbr a total penaltl, of $6,750 lbr C-oun1 I 2.

47. (lonrplainant has r.vithdrarvn Clounr I 3.

48 Count 14 involves tl.re failure to conduct release dctection for lanl<s ir.i temporarv closure
at Nlonroe's Service Star ion i r r ' io lat ion of  oAC 165:25-r-62(b).  , \ccordin*, . i r . 'AC
165:25 -3-62(a)( .7),  rv l ren a' I -ST is tempo'ar i ly o,r  of  se^ icc,  rc ' rease dctr-c lr ,n is
;-eryuired unless the tank is empty. T-he 1,000 ga)lon prerniurn ranl< hcld approximalely 9
inches ofproduct dur-ing the rin.re of the EPA inspection; thereforc. re lease- detcction was
rcqurred (sce CX 7 at25-26). There is no economic lrenefit (CX l9 at l2). Under thc
gravity-based component. EPA lbund a major potential rbr harm and a major eler.iurion
Iiom the requirements (rnajor-rnajor on tlre matrix) because thcre was no l),pe of releasc
detection used. Thus rhe malrix value rvas $ I ,5 0t) (1 r. 142; CX I 9 ar I 2). ilpA found no
violator-specifi c adjustrnents and no environmental sensitiviry rnuitiplicr (1"r. la2). fhe
days ofnoncompl iance totaled 366 da's26 (Tr.  142-r43).  The days ofnoncompi iance
multiplier u'as 3 and the roral penalty was assessecl at $4,500 ('lr. 1.13). Itam areued that
the tank I iad only: . r ine inches ofproduct in i t ,  which transir ted to approximatelr  65 to 70
gal lons. worth $2-50 ( l {espondent 's posl l lear ing Br ief  ar ! l  :J i , .  j i - r  r .  . \ r rh, ,ugh thc
extent of der.'iation {io'r the requirement is rnajor in that monjroring rvas rrot being

' conducted on the premise that the tank was emptv',vhe'in 1act. it contained ninc inches
ofproduct. Nfi. Cernero's detcrmination that thc potenlial for harm rvas major is reiecled
bccause ofthe small amounl ofprodrict remaining in the tank as opposed to;t r,.lng full
or some majot iiaction thereof. 1'he potential lirr harm is therelore rrinor, resuitin'I i1 a
penalty tbr Count l-1 of $600 rather than 1i.1,-<00,

49 Count I5 involves the la i lure to operate rhe cathot l ic prolect ion sysrem al lcr  four tanks
rvere placed in lemporarv closure at  the tr{orroe Sen' ice Stat ion in v iolar io 'of  oACl
165:25-3-62(a)(1).  onl l  one ranl< st i l l  had producr in i r  (Tr.  r44).  13ased upon rhc IrpA
lnsllectlon' the cathodic protection syster.n was no1 it.t opefation and the records indicarc
that lanks w'ere last used on.,\ugust lj,2o0l (see CX 7 at 26-21\. Mr. Cernero testified
that it does not tnatter how long the tanks rvere temporarily ciosecl. corrosiol will occur
and the tank musr bc maintained becar.rse it is going to deteriorate (llpA,s post-Flearinl
B t i c f  r t  l - 1 :  scc  l r .  l - { l - 14 j r .  T l r c re  was  no  c .on , rm ic  bcnc r l r  l , - r r  r l r i s  Lounr  r cX  l 9  r i
l3). For the davs of noncompliancc, Il.1r. cemero based his crlculetion tiom thc- clev th.
1a:rl<s werc taken out of service on August 17, 200 I to the day of inspection on l;eb:uary
16, 2005. toral ing 1,279 da1-s,  making rhe mulr ip) ier.5.5 ( f r .  146_147: CX l9 at  1j) . : l

Cernero lestif ied that EPA's detcrmination of penalr-v, found at CX l9 at 12, nored one day ofnoncompliance for
Cotint 14' which is a lypo (Tr' l4i). Inslead. Cerncro argucd that th€ day-s o1'noncorrpliarrce is for one year because
there  shou ld  bere lease de lec t ion  Icpor ts  fo r  a t  I cas t  l2monthspf io r to rhe inspec t ion i f - t  la :y .  l -hc  conrp la in t  a lso
stated oDc.day of noncompliance (sec CX 7 at 26).

AccordLngto \1r .  Ccrnero .  l ionr  August  I7 ,2001 toFcbruary l6 .2005, l {a rnwasno i incornp) iancebecausethere
3re  no  feco lds  p i { rv i r lg  the  ca thod ic  p lo tec t ion  tes ts  worked accorc i ins  to  Count  16  (1 r .  148:  f ind ings  ar  20)
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i-lP-r\ found a moderate-nla.jor rnatrix value r,,,ith a value of $750, 
'l-hc 

porer1rraJ for harm
u'as nor as great bccause there r.vas no product in the tanks, exccpt for one (count l4) (Tr.
i4 l i -149: cX l9 at  I3).  LPA lbrLnd no ad. jusrmenls for the vrolaLor-speci l ic adjusrments
and the cn' i ronrnental  sc 's i r i ' i ry mult ip l ier  rvas 1 (Tr.  l5 I  ;  cX i  9 at  I  3).  The total
proposcd penahv rvas Xi16.500 (L1,)

50 llorvever. \.'1r. Clernero teslified that he did not knor.r,u4ren the cathodic proteclion srsrcm
rvas shut of l  oni l  rhat dur ing the inspect ion i t  u as not rhere (  I  r .  1471. c 'ornplainani  ooes
not provide an accufale basis ibr the days o f  noncompl iance. [ )unng rhe t i i rcut
examination. Comp)ainant's counsel asked Mr. Cerncro if it "is the assumption there that
they failed to operarc the cathodic prorccrior.r syslcm . . . in August of [200i], rvhen
[{arn] took the tanl{ our c'f sen,icc?" (Tr. I a7). N,lr. ccrnero answered thc question in
rhe positive and u,ent on to say that "u'e don't knorv when thc carhodtc protection svstcm
r r ' : r r  shu r  o f t .  f l r r t  a r  l l r c  l i r nc  o l  t hc  i nspcc t i , r n .  i L  , , r as  o r  t he rc . '  1 /d . ) .  . v r .  cc rne r .o  i s
silnply euessing that thc cathodic protection svstem iras not been in opcrarion since thc
tanl<s rere last used. while Ram rvas unable to produce enr, records to thc co'rrarv.
fai lurc to maintain recctds is not the violat ion at  issue. Mr.  Cernero is onJy able totcst i fy
that the cathodic prolection s) stems were not in opcraiion on thc rJal, ofthe inspection.'fherefbre, 

thc da1's of noncon.rpliance muitiplier should be rcduced ro 1. llou'ever, Ran.r
contended thal it addresscd the problern bv removins the tanks (ILX at'Jf 260; Tr. 600).?s
l\'lr. Cerncro testilled that the cathodic lest is required because "a ten.rporary closed tank
assuri]cs that sometime in rhe luturc, it's going to bc plirced or coulcl be placetl in
opcration" and the cathodic pl.otection s),stem ,,has to be r.naintainecl beoause corrosion
r i i l l  occur" ( ' f r .  1.1.1^1;15).  11'rhere is corrosion, a leak could occur in the iuture i fproduct
rs placcd in the tar.ik. (Tr. 273). But if rhe tanks are remo'ed and never used, nc irarm
can occur liom thc failure to maintain ir cathodic protection s),stenl on crnpty tanJts.'I 

hercibre, in regard to rhese tanks. the potenrial for harni should bc minor, il ' not
nonexistent. I-his rnakes the natrix valuc $200. Gi'en the I'oLir tanl<s at rssue. thc
recalculared penaltl fcrr Count 15 is $800.

5l. clount l6 involves the lailurc to test rhe cathodic irlotecrion svstcms oo four [,rS'ls to
ensure tlle corrositln proteclion was adcqualely operating a1 N.lonroe's Service StaLion ir.r
Vrolat ion of  o. , \C 165:25-2-53( l  ) . : t  PursLiant 10 the rule,  al l  corrosion protect io l . r  systems
nrlrst be tcsted u,ithin six months ofinslallation of the cathodic nrotection svstcm and
thcn every three ycars thcreafter to .letermine aclec1uac1,. fhe EllA inspection r.eveelecl
that Ram lailcd to provide an1'evidence oftesrs ofLhe system beforc February 16, 2005
(see CIX 7 aI27 -28).  ' fhe 

ec.nomic bencf i r  evaluared avoidcd cosls onl1,  (Tr.  l_s1; CX 19
al l4). EPA assumed that conducting rhe tests ri,ould cost approxirnatelv $100 per uST
for each test mtssed. but ailer lactoring inllarion and discount rates, thc total rvas S86.78
perl iST(Tr.  153-15,1. CX 19at 14).  

- l  
hat numbcr was Lhcn nrul t ip l iecl  bythenurnberoi '

l{crc, Tgilah Nlonroe tcstif ied that ihe pLlrLps r.vere rernoved ior.Counr 16.
.l 'he 

Conrplaint incorrectl,v stated the !iolation as ' l :allure to Test Calhodic Prorection Systcrns lor Mctall ic Irler
Connectors." Mr. Ccrnero lesti l ' ied that this was a rnisprint. bccause rhe violarion hacj nothing to do with flcx
connectors  f ru t  hed to  do  w j th  the  ac{ua l  ranks  (Tr  l5 l )
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ranks, here being four.  giv ing a total  economic bcnef i r  ofSJ47. l2 (CX lg at  14).  Forthe
gra'it1'-bascd corllponcrlt. a matrix value total ol $750 rvas used becau.sc only one tank
had product ill it (Ir. 1-55). It'{r, Cernero calculaled no vio lator-specilic adjuitments a1d
lbrrnd an environ'rental sensirrvitv multiplier of I (.lct.; cX l9 at l4). 1'he dar,s of
noncorrpJiance calculation began from September 30, 2000, tire acrual start datc
beginning al'ter six rnonrhs alier insraliation. ro February 16, 200.5 totali'g 1.600 days of
noncomphance ( ' I r .  )551 ,see CX 7 ar 28) providing a mult ip ler of  6.0 (cX l9 at  i4) .
Thc gravity based coml-.onent rotaled $1(r.500. Therefbre. rhe per.raltl, g,as calculated ar
$18.347 11(cx l9ar I .1).  For r i re samc reas.ns crnployed i r  crourr r5,  because rhe
tanks rvere cventually tahen out. thc potential for harnr -,r,as minor. reducing tbe marrix
value toral to s200. The penair_v- for Count l6 is $200 times tbur ranl<s. mulinlied bv an
LSN{ of I , rnuhiplied by the dzrys ol- ;roncompliance rnultiprier of 6, plus economic
bcne f i t  o f$347 .12 ,  r vh rch  equa ls  55 .147 .12 .

52. Count l7 involves the lailure to conduct a slnrcture integril) lcst prior ltl thc ilstallation
oI the cathodic protection svsten at the lv{onroe Station in violaLiin of 40 C.F.R. .l
280.21(b)(2Xi) .  l 'hc LISTs rvere insral led on Apri l  2,  l9 j6 and upgraded pr ior ro
December 22,1998 bv installing a cathocric protection svstcm to rneer the upgrade
dcaciline. If a tank rvas I 0 voars old or oldcr prior to installario' of thc ,yrt"r.,.,, u
struclrLrai integrity rest had to bc complcted pursuant to 4r:) c.F.R. $ 290 2l(bX2)(i)
Since the USTs at l\{onr.c were o'er 20 vears old, an integrity test rvas recluired. Ranr
. ( )u ld  l l o l  p r , " , i Je  docu r t t en l s  l hd t  t hL  I 'S  I s  r r c rc  rn rc rn l l l r  i r ' spcc rcd  r r r  t es t cJ  p r i o r  t r r
ir.rstallation ofrhe cathodic prolecrion system (sae cX 7 at 29-ii0). onlv thc deiayed
costs were considered for the economic l-.enefit since Ran did not conduct an integritl'
test prior to installing tirc caLhodic prolecrion sl,stenr (-fr. 1 61). LpA assumed 

" 
.ort o,

s2.800 to co'duct the test, a{ier impJernenring the ra1es, rvhich ecluals $3g6.34 per tank.
Since there ' "vere i i rur tanks, thc toral  economic bencf i t  u,as $1.545.16 (1ci . :  cX l9 ar l5) .

53. Pursnant to the gravity-based componenl for count 16, cernero testiilecl that it was a
major de'iation fi-om tire requi'enrents but a moderalo deviation for porenriai ofharm
because Itarn had leal< dcrection in place a.d tl.iere was a temporaryr closetl tank putting
the rnatrix valuc at s750 (Tr. 162-163). EpA found no r,iolrtor-specific adjusrments aircl
tho environmental  sensi t iv i ry rnLr l l ip l ier  u 'as 1 (Tr.  162;CX 19 at l5) .  Again,  for rhe
davs of nonco:r-ipliance, L.PA could only go back fir,c ),ears due to the slarute of
l inr i tat i rns,  thercby gr ' ing a muJripl ier  of6 ( ' f r .  162-163; see r t lso cX 7 ar j0) ,  l  he toLal
gravrtl,-based conponenl u'as $ 18,000 therebv, pror.iding a total proposed penalty of
s19,545.14 (cX i9 at  15).  Responi lent argucd rhal  i r  was nor necessar i ly rrue that an
lnlegrity test lvas not corrpieted u'hen the Cp system $'as installed,.jnst lhat Ram could
not provide the documcnration pt:oving othenvise (Tr, 176). A NACE cerrified
ccursul tant.  Visual  Inspectors. . instal led rhe cp syslems (1'r .627..  Rcspo.dent 's post-
J Iearing I3rief ar 46). Ram lurther noted that an NACE corrosion expen must perform an
intcgritl rest before designing the cP systcm (Tr. 480-,181: I{cspondlnt's post-I-learing
Briel'at 'lT ?61)-270). Ram also stated tlrro,g).r rhe testimony oi'its experl. Maiors. thai
compliance with rhe rcgulali.n could not Lre achievcd ifa corrosion expen iailed to
cor]duct a tanh integrily test ('fr. 482). .,\gain, thcse are tlre tanks thal u'ere closcrl
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(except for onc rvhich had a small amoLrnt ofproclucr in i1) and evcntually rcltoved (Tr.
601; Responder.rt's Post-l'{earir.rg tsrief at 46). l'hcreforc. grr en rll ot rhe:c
circunrsLances. I find thar Mr. Cernero overstates the deviation and potentrai for lrarnt,
Tire gravitl-based componcnt is a moderate de viation and tninor potenrial for harm, rvirh
a matr ix 'a lue of  s100. This l igLrLe is rnul t ip l ied b.v. '  four ibr  the nrrmberof ranks,
multiplied by I for thc envir.onnlental sensitivitl', and b1, S for the da1,5 of noncompliance
n.rul t ipUer.  and added ro the $1.545.36 econornjc bcnef i t ,  wl . r ich resul ts in a pcnaltv o1'
l  l , q4  5 .1u  tb r  ( ' , ,  un  r  17 .

54. ComplainanL has rv i thdrawn counrs I  8 ancl  19.

5.5. Count 20 invoh,es the I'aiiure to conducr an integrity test prior to insralling a calhodic
protecrron sysrcm pursuant to 40 C.F.R. q 280 :lftX2xi) ar the Longtown crirgo Starion.
The uSTs rverc installed in 1978 and 'pgraded prior to December 22, 199g byinstallng
a cathodic protccliorl systcm. since the uS J-s were over 20 years old rvhel the cathoclic
protection system was installed, a stmctural rntegrity test was reqr.tircd. Durir.rg the Ep;\
inspection, Ran could not verify that the USI's rvere intcrnallv inspccted prior to
instaliation (sce cX 7 at 33-34). The pcnalty calcularion is thc same as the pre'ious
Count, supra linding 52 (.see also 

'Ir. 
165). Ram concludecl that iL was unable to produce

doculnenlation oi'an tntegriry test. but that its tank system $as desigued and installecl bv
an NACE ccrtil;ed consuhant (see Ram's post-l.learing Brief at fl 2g4; 2g7). lVfajors
lestilled that Ram, on its orvn accorcl, had an inteurity test done bascd upon cernero's
Inspeclion Report for l.ongrorvrl ci1g0 (cx l) after thc F,pA inspecrion (Tr, 501). Iv{ajors
l]oted that the subsecluent tesl does not cure the violation but providecl cvidence that sjncc
I{arn's tanks grassed this integrity test. i1 rs presumed thar the} must h'\,e had integrity
once the CP s1'-stem rvas i:rslalled bccause otheruise, the tanlis r.l,ouid not have integrit-v
nolr , (Tr.  501-5(12).  I iarn per lorrned r l . le tesr on Apr. i l  l - : .200-< (Tr.476: l tX 69),

56 For Count 20, \4r. Cernero iestrtied thal the penalt,v calcr.rlation lvas rhe same as that usrd
in CorLut 17 ( lL.  1656).  fhere r .vcrc no violalor spcci f ic adlustments and the
environrnental  sensi t iv i ty mult ip l ier  rvas l .  I 'he clelaved costs uere $jg6. j4 per lank
(CX 7 at 60). The deviation liom the rcquirements r.vas rnajor anci the potenriai for hann
u'as moderate, giving a matrix valuc of 5750. The rnultiplicr fbr thc days o1.
noncompl iance is 6.  because Mr. ceruero calculaled using 51.ears,  the ful l  amount
ailorlcd undcr the statute of ljmitations ( l'r 165). N{r. Cemero calculated the penalty for
count 20 to be $19,545.34- As explainecl  in Fi 'd ing 5i ,  I  f i .d rhar this o 'erstaies the
gravitl, of thc ofi'ense. 

'fhe 
gravit),-based component is a mocierate deviation and utinor

potelltial for harnt, rvjlh a matrir value of $100. Tl.re recalculated penalty for Llounr 20 is
$-1.945.3 (r

57. f 'he total  penal ly for al l  counts upon t ih ich Respondent is j jablc is S4q,t  l l

58. IIP;\ Region 6 and rhe State of oklahon.ra enlercd into an uSl- tr.Iernoranclurn of
Agrecment ("MOA") ( Ir. 45) (RX 52), Under the MOA. OCC has primary aurhority ro
inspc'ct the uS]'s and cnforce the state and fecleral lau,s (Tr. a5). F-pA must notify ocC
prior to issuance of anv tvpe of enforccment action (1-r, 64). ir-cthinu jn rhe N1OA
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rcslricts EPA lrorn bringing a complaint or doing an inspectio'r. EI)A rerair.red the
authority to exercise inspection and enibrcenrent authoritics under sections 900i and
9006 ol  subt i t le I  of  I tcR\.  42 Ll .s.c.  6991d and 6991c, as u'el l  as under othcr s1a1r(orv
and rcuulatory provis ions. 40 C. l ' .R, g 282.8(r .

59. oklahoma has inspected Jndian-orvncd tiSl-s (Tr. 49--sl). I hc office of'Bnibrcement
and Compliance Assurancc has a policy that must bc foilowed in orcler 1o issue an
adminisrrarive order ( fr. 5 I ) and the policy does no1 permit the use of field citations ('l r.
51).  Pursuant to thc " lnter im Final  Nat ional  Pol icr ,  Sraremenr for IUSI]progran- i
lmplcmentat ion in Indian Countrv OSWDIT Direcr ive 9610.15 October 2j ,  i995" (RX
55) it states rhat "lljSTsl located in Indian Counrry, gelrerall1, are nor subicct to sratc
larvs. Because FIPA does not authorize tribes to operate the USl'program in lieu ofEpA.
EP,,\ is respor.rsil,le tbr thc imp]emenralion of Subrirle I in lndian Country.', (l{X 55 ar 2).

I I I .  Conc lus ions  o f  La r r

L Itam is an orvner of the five UST lacilities. szpra finding.l. li:rccl unLler lhe Conlplaint as
dc t i ned  by  OCC 165 :25 - l - l  l  ( 2004) .

2.  t latr  is thc operalor of  three of i ts f ive LSI ' laci l i t ies as clel in<;d by OCC 165:2-c-1- l  l
r :00+)

3. Pursuanr to Subtitlc I oi RCIR\, IPA has 1he aulhorirv to assess cilil penalties 1br IJST
violat ions.

- f .

,1 According to Ill'A USl'Penalty Guidancc. L.P,,\ has 1he authority to jssue a penalty not ro
exceed S10.000 per rank, per dav ofviolar ion. pursuanr lo Sect ion 9006(d) crf  RCR,, \ ,  42
t i .S.C. $ 6991e(d).  l )ursuant to the Detrr  Col lecr ion and Improvemcnt Act of  1996. l )ub.
l-. No. 1 0.1- I 34. I I 0 Stat. I 3 2 I i 1 996), and il.rc regulations promulraled thereunder, for
vrolat ious occuning on and ai ier. lanuary 31, 1997. the statutory naximum pcnaity for
cacl . r  day ol  v iolat ion is $ 1 I  .000,

lhe penalty calculation for liST violaLions jn rhis case is derern.rined by tbe EpA pcnalry
Guidance lor Violatrons of  UST Regular ions, OSWER Direct ive 9610.12, Noven. ibei  14,
i990 (cx i2) .

Although the EPA Penalty Ciuiclance for Violarions or t,ST l{egulations is follorved
herein. the penalty calculated by complainanr overstates the graviry ofthe violation both
frorn the standpoint ofharnt to the regulatoru program and gravitl, ofthe rnisconduct. Ir
is concluded thal an appropriale penaltf in rl.ris case is 49.312.

Ilespondent's asscrlions oi lachcs. r'alranr.less sea-rch and seizure, and selective
enforcentent do not operate to reduce 1he penalty.

7.
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8. ll CILI\ docs not pcrmit an o$ner andrcr opcratol to transllr liabilitv o1'a penalty to a
t J r  i r J  p r r  t r

'fhe 
penally calcr.rlation in this casr. is not inllucnccd hy rhc OCC penaltY policy or by

prior lJl?A cases.

I \ ' .  I ) iscuss ion

Congress has given FIPA the aurJiority under Scction 9006 c1'RCRA ro assess
administrative pcnallies. '12 Lr.S.C. $ 6991e. Irursuanl tr.r deJegated autholry from the
Admiuistrator 1o conduct public hearings and the Consolidaled Itules of Practrcc, an AI-.1 nas
broad aut i ror i ty to conduct adrninistrat ive hcar ings and assess penalt ies (40 C.F.R. $ 22.a(c)(1)) .

Ur.rder the Consolidated Ruies. Complainant has thc "burdens ofprescntation and
persuasion that the rc lefsought rs appropr iale,  40 c.F.R. $ 22.24. Ar t )re hear ing. Compiainant
proposed a rcvised civ i l  penalty of  S 175.062.75 against Respondent for the violat ions of  Sect ion
90t!)6 of  the Sol id waste Disposal Acr,  42 lJ.S.c.  I  6991e. ctomplainanr argucs rhir t  i t  properl l
applied thc I?.CR-A statutory factors and the UST Penaltv Policy., it is has met its burdens, and the
imposit ior .r  of  apenaltyof S 175,062.75 is appropr iate in this case.

l'he Presiding Officer has thc authority to accept Conrplainanr's or Respondent's
interpretation oi the statutorl factors, or deLerniine his own interpretation. 'l he pcnalty must be
deteirriined by the.,\L.j based rLpon rhe evidence on the reoord and in accordance wilh the
statutory and rcgulator l  cr i ler ia ( ,see 40 C.I ' .R. $ 22.27(b)r ' ) ) .  Florvevcr.  lhe EPA penaltv pol ic ies
"servc as grridelines onlv and there is no mandate that rhcy be rigidly follor,ved." Jamcs C| Lin
und Lin Cubir tg,  / ,cc. .  5 Fj .A.I) .  595. FIFRA Appeal No. 94-2, shp op, ar 5 ( l r ; \ IJ 1994).
lhereibre, thc.{LJ must "consider" the applicable penaltl' polic_''', but lras thc "discretron either
to adopt the ralionale of an applicable pcnalty policy lr')rere appropriate or to deviate Iror.n i1
u4rere Lhe circumstances u,aLrant." M.A. Bruder & So.,r,s, RCRA (3008) App. No. 0l-04. 2002
Ur., \  App. l , l rXIS 12. at  *28 ( l lAl l  July 10.2002) ( .c i r ing DIC Antr t tas.  tn. . ,6 F..- \ . I )  184, 189
(EAII  1995)).  See al .so, Ryhond, Inc .6 E.A.I I  614,639 ( l lAB 1996) ("Under rhe circuJnsrances
of a given violarion. reduction of a penalty assessment rla.v be appropriate even if thc pcnalty
has bcen properll' calculated in accordance rvith fthe appropriatcl Penaltv Policy,.").

According lo 22.27(b), "I i]1'the Presiding Officer dcrernrines that a violation has occrrrred and rhe complaint sccks a
civilperalt,v, the [ 'resrding Officcr sha]l detenrine the amount ofthe rccommended civil penalty based on tl)c
evidencc in the record and in accordance tvith any penaltl, criteria set forlh in the Act fhe Presidirg Officer shall
consider an1'civi1 Denalty -suidelines issued undcr thc Act. The Presiding Ofllcer shall erplain in detail ir the init jal
decision hotv the penalq to be assessed conesponds to any penaity crit€ria set ibrth in ihe Act. l l  the Presjding
Olficer decicles to assess a penaltl diffelent in amounl f i l)m the penalq,proposed by complaint, the Presiding Officcr
sha l l sc t  fo r th  in  t l re  in i t ia l  dec is ion  the  snec i l l c  reasons  fo r  thc  ins rease or  decrease. "



A. Al f i rmat ive Dgfenscs

I{espondent did raise some alfirmative defenses in its Answer. but did not address anl,of
thcm in its Post-}Je:Lring briefs. ar-rd thcrefore. they are ltol only irrclevant to liabrlitl'but are
abandoned rvith regar-d to mitigation o1'the penalty.

Neverlhelcss. to the extent that cefiarn dcfenses raised in rhe Ansrver could havc sonre
bearing on the assessment ofthe penalt1,, thcv are addressed as follorvs.

1.  I )octr in e of  Laches

Laches is an "fuJnreasonable delay, in pursuing a right ol clairr - almost alu,ar,s an
equitable one in a n'a1' lhat prcjLrdices the part1, against whom rcliefis soughr." (Black's Law
Dictionary). The doctrir-re of laches "is not an affirmative dcfcnse that in genera) can be raiseci
successlull,v against the govcrnmcnt." T'enne,rsec Valley ,luthority, 9 E.A.D. 357. 415, n.56
(EAB 2001) (c i turg ,Ve var la v.  ( , tn i ted Stotes,463 U.S. 110. 14i  (" the Government rs not in the
positior.r of a private Iitigzrnt or a privare party")); se e al.so FDIC v. I-!u.se.y,22 F.3d 14j2,1490
(l0th Cir. 1994) (the general m1e is that the Ljnited States is not subject to tl.re defensc of laches;;
Bosr i tck l r r igat ion Disr.  \ ) .  Uni ted States,900 F.2d 1285, 1291 (8rh Cir .  1!)90) ("We have
rccognizcd the lo:rg-standing rulc that laches does not appl,v in actions brought by,.the Unjted
Stales."). l herefore. thc doctrine of laches does not operate to rcducc the pcualty in this cirse.

2.  Fourth Anrendment Jur isprudence

RCRA Section 9005 permits EPA to makc r.vanant]ess searches of USTs and seize ary
er.'idetrce liom lhosc searches. In re Normon ('. ll{ayes.l2 Il.A.D. -54 (llAB 2005): see 12 U.S.C.
$ 6991d). FLtrthermore. Contplainant conducted a legal inspection consisient u,ith thc statule by
entering the lacilitl-at a reasonable Lin.re, talting samples, and monitoring or testin! the tanks
whj le comrlenccd and compleled rv i th reasonable promptness (see 42 U.S.C. i l  6991d).  A
ncutral inspcction tooh place. as EPA did not revie* anv prior records pertaining to OCC's
en lo rce : ren to ro the r jns l r cc t i ons ( ' I r . 3 l2 - t3 ; ' t r . 171 -75 ) .  l ' hc  i nspcc t i on  o f  Rarn  i vas  no t  t hc
onl) inspectron by EPA for iiscal year 2005 ('l-r. 47). And as indicared, sapra. Finding 10, EPA
q'as concerned u'hen its inspcclions revealed Violations at Rarn facililies. While the Fourth
Alnendn'Ient to the Constitr"(ion indicates that warrantless searches of businesses are
unrcasonablc and therefore, unconstitutional, eVen ir.r tlte conlext of enVironmenlal larv (Mr;cs,
at  28-29 (ci l ing,\rer.r  York." ' .  Burger,482 l r .S. 691,699-700 (1987));  Marshal ly.  Bar lou, s,  lnc. ,
436 U.S. 307. 31 I  -  l2 (1978).  / leeyes Bro,s. ,  lnc.  t .  l : ] 'A,956Ir ,  SLrpp. 616. 619 iW.D. Va.
1996)), legjslativc schemes that permit warrantless administrativc searches ofregulaled
industrtes have been up)reld by courts "pror,ided the icgislation adecluately protects business
or.l'ners lrotn ltllrcasonab]e governrnent intrusions by cnsuring thal inspection tirIe, place. and
scope are limited in similar lashion to a warrant." Id. at 29 (ciling Donovan v. l)eu,ev,452 U.S.
594 , -599 -606 (1981 ) ) ;  t eea l soUn indS ta tes t , t r l - lO i lCo .63  F . i d909 .911 - l i ( 9 rhC i r .  1995 ) ;
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V-l  Oi l  Co. v l I \ tont ing,696 F. Supp. 578, - i81-83 (D. Wv, l ( )881).- ,  I tanr gave \ ,oluntcry
conscnt for tlre inspection (ltespondent's Post-Flearing Brielat 60). A vu,arranlless scarch r.l itl.r
voluntary consent is rlot a violation of the Irourth Amendment (.tr{ayes at 30). Nloreover. ir rs
noted that Respondeni did not challengc thc lcgaliry ofrhe inspections in its Arrswer (crx 1g).
Not onlv is the sear-cb statutofil!' pcrmitted. but anv argurnent nolcd under the N.{O,,\ ts
disregardcd bccause the inspcctions were jointly conducred by both EpA and oCC en'rployces
(l:indings 9 and 10). Accordingly. Complainant did p11e1,j6ls sufficienl noticc to Respondenr
pnor to l ls inspecr ion ( ' l r .  , :02 -  306),

3.  Select iveEnforcement

. II. as the ltcspondent has hinted hcre. Ran: rvas a largel of an unfajr scarch on rhe basis of
selective enforcemcnt. to establish this defense, the Respondent rlust sho$,: (1) that Respondent
"has beeu singlcd out *'hile orher similarl,v situared violators,,vere left untouched," anct (2) that
the EP;\ selectcd llesponder.it "for prosecution 'jnvidiously or rn bad faith, i.e,, basccl upon such
considerations as race, religion, or the desire tn prevent thc excrcisc of Constilutional rights.'' '
[,tntted Srcne:; ])epartmenr of the Ncn,.v,I)ocker N-o. l{CILA-lll-9006-062, 2(-)00 EPA ALJ LEXIS
76 (Al-J Nov. I5. 2000) (citing,\tewell Rc*cling Cr.tntpanl,, -he.. 1999 l,.l)A App. LFXIS 28,
lSCAApp .No .97 -7 (EABScp t .  13 , i 999 ) ,o l / ' d ,F .3d (5 rhC i r . ,Nov .8 ,2000) ) ,  Respondenr
has not a)leged that it rvas selected for prosecution based upon any of these considcrations.
i\4oleover, as indjcated abovc. slpra, Finding I0, Corlplainant bascd its reasons for the
inspection L:pon Region 6's annual inspections.

4.  ' I 'h i rd I 'ar t1 'Liabi l i ry- '

Itespondcnt also argues that it rcasonabll relied or.r third parties for compliance r.r,ith thc
US'I  regulat ions. PrLrsuant 10.12 l - r .S.C. $ 699lb0r(6XC) l ransfer of  l iabiJ iry is nor permi l ted.rr'fhe 

statute irnposes liabrlity on orvuers and operatots of l,lSl-s. 
'l 'he 

ou'ner andlor operator liable
tbr penahies assesscd by Lhc EPA tnav pursue rcinrbursement in a court u,ith j urisdiction on the
basis of an1" conlract u'ith an indcmnificatjon clause belrveen the orvner and/or operatol and the
contraotor ( . ree EPiVs Replv to Respondent 's Post- l lcar ins Br ie f 'at  11).

li. Oj4[1gu mcnr! ol !l!rtp]!_!!!_!l

,4y'nt'e.r provides three cri leria for warraltlcss searches ofpervasively regulated industrics. which include: (1) there
rnust bc substaDtial governnrent interest thal infbrrns the regulatory scheme pursuant to which thc inspection t.
made; (2) thc warrantless inspeotions must be necessary ro further the regulatory scherne, and (3) the statute's
inspectton program. in terms 0f the cerrainty and rcgularity of its application. ntust provide a consritutionally
adequatesubs t l tu tc fo rauar ran t . , '1 ,4o_r 'csa t . i0 , fn .18(c i r ing , \ reyyorkv  Burger .482 U.S.691.702-0 j  (19g7) j .

t 2

C)wncr and/or operator ofan UST are l inanciallv responsible fol tai<ing conectivc action pursuanf to 40 C.F ti. Pan
280,  Subpar t  iL .  " IR . ]espondent 's  ia i lu re  to  co f tp ly  \ ! i th  the  Pan 280 Subpar l  l l ,  p rov is ions  cons t i lu les  a  v io la t ion
oiScction 9003 of RCI{A." In tha lt4qtter t)l Bti}l Otl Conpanl,,1r.., Docket No. RUS-f-00?-91, 1997 Epi\ ALJ
LEXIS 7  i ,  *  l2  (ALJ  Sept  i l ,  1997) .
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l .  f ) l t l : rhorna Corpor:r t ion Commission Penaltv Assessment pol icy

In regard to whether Complainanr slror_Lld havc applied rhe OCC penaltt, policy,
I{espondent cilccl 1o numerous C)CC penalti, asscssnents for the sarne or sitnilar violations. 'fhe

OC(i penaltl"assessmetlts are invariabil'signiiicantly lorver than those ltroposcd b1.the EPA in
this rnatter. For example, for count I . EPA has proposed a penalty o1' $27,41 3.93. Respondent
crlains that fbr a similar violatjon under ol<lahoma State program, a $ I .000 penalty rvould be
assessed ( l lesp,-s Post-Flear ing Br ief  f l  139).  For count 12, EPA has proposed a penir l ty of
S1-1,500, rvhile Rcspondent ctaims that underthe C)CC program, a $600 pcnalty rvould be
assessed (ld. ' 236). In fact, Rc,spondent clairns tirat undcr the occ program. Ram u,ould not
be subject to a petral t ) ,at  al i ,  br- l1 given a warning f i rst  (Resp. 's Post-Heal ing Br ic1, p.  58).
I{espondrnt argues rhat t}re AL] should depart liom the EI']A penalty policy to come into iinc
r','ith Oklahonra polic.v.

RCtu\ Section 9006(a)(2), 42 U.S.C. $ 6991e(a)(2) pr-ovidcs rhat EPA i.ras rhe authorirl
to bring a civii acrion against a respondent r.vhere thcre is a violation ofa State progtam
approved uncler RCR{ Sect ion 90{)4.  42 l . l .S.C. {  6991c. Speci Ical lv.  EPA's approvai  of  the
(Jhiahoma State US Ii progrnnt states tlta1:

'l'he 
Agcnc-v retains the aurhoriry rLnder sections 9005 and 9006 ofsubtitle I of

RCILA, 42 I i .S.C- lS (r99ld and 6991c. and orher appl icalr lc.  starutory and
regulator-v'. provisions k) undertake inspeclions and enforcement actions in
irpproved slatcs. \\'ith respect to such an enforcentent action, the ,.\gencv rvill
rely on f'cderal sanctiotrs, federal ir.rspection authorities, and federal procedurcs
rather tharr the state authorized anaiogs to these provisions. l'berefore, thc
approved Oklahoma cnforcement authorities r.r'ill not be incorporated by
relcrence. Scct ion 282.86 l is ls those approved Ohlahoma author i t ies that
rvould fa[] into this categor-v-.

61 l ied. I leg. 1220 (Jan. 18, 1996). I  i 'hc MOA benveen the State of  Oklahoma and EpA
Rcgion 6 specifically srates that "lnlothing in this \{Oi\ shall be construed to restrict in anl,rvay
EIrA's authorit,v- to litlfill its oversight and enlbrcement responsibilitics under Subtnle I of
RCRA." (RX -12 at 1). Irurlhermore. it states that "In]olhing in this MOA shall restrict llPA's
rigbt to inspect any f LISI'] facility or bring enforcement action against any person believed to be
in violat ion of  the approved State [ t iS. f l  program." (11. ar 9-10).

)n cases u,hcre the ]:llA initiates an action rvhere there is an authorized state progranl. j1
is ciear that llrc EPA n.rlrst use thc RCILA. penalty assessment policy. TnTitan Lltheal Corp.. a
RCILA case. the tersponflsnl argued tJrat the penalties soughr in stale en{brceme't actions have
becn much lor'r'er than the penalties proposed for -.imilar violations in cases whcrc EPA cnforces
RCRA r,rolations, and thal EPA's proposed penallv u'as therefore unrcasonable, arbitrary and

USl State Lrspcctions, penaitics, and field citations ale not iDcorporated b,"- reiircnce into the RCl{A Subtil lc l
progfarn (lPA s Post-tlearing Rrief at -r6)
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capricious and an abuse of discrction. \\ihen rhc respondent moved to admit exl-ribjts thal
i l lustrated that t l ie EPA assessed more severe penalt ies than rhose assessed b) 'Missouri 's
autltorized agencv, EPA objcctcd, stating Lhat the exhjbits rvere irrelevant. immaterial, and of
little or no probaLive vahte to the case. }l thc .\.\afier ofTlitan ll-heet ('orporation o.f Jowa,
I)ocl<et No. I{Cll{A VII 9ll-lJ-003, Order Grantrng CornpJainant's \,lotjon to Srrike ar 3 (AI-J
I ) cc  1 - : , 2000) .a / f ' d .  RCILA(3008)Appea lNo  0 l -3 .2002EI ,AApp .  I -EX IS  10 ( I IA I3 . tL rne  6 ,
2002). 1'he ALJ rejected the respondcnt's argument that the EPA's pcnalty assessmcnts musL be
consistent wjth those assessed by a statc enlirrcenent agency, reasoning that "even if it could be
demonstrated that penalt) dctermirrations lbr simjlar violations varied widely betueen stale and
LIPA enforcement actions- sucb disparities are no1 rclevant. Only r.vide disparities fcrr simiiar
p.enalties imposcd b;.,a ptu,ticLlar enJorccment agencr- canJ theoretically, be subject to the clairn
that a proposed penalty is arbitrary or an abuse of discretion." and even if the respondent's
proposi t ions regarding uni formity ofpcnalt ies were correct,  i t  is  equai11, plausible that in the
name of unjformitv. the states should be recluired 1o adjust their proposcd penalties upward to be
consistenl with those sought by the EPA (ld ar 8). On appeal to thc Unitcd States Disrrict Court
I'or the Soulhertr District of Iowa, the c rrt affirmed, r'cjccting the respondenl's argunrent 1.hat
"state agencics' pcnalties must be eqz;lvcler?I to thosc assessed by rhe EPA," and recognizing that
"the EPA nav imposc stilfer penaLties than thc penalties assessed by an ar.tthorized slelc." 

'l ' itun

Wheel Corp. t. United,States El'A,291F. Supp. 2d 899, 913 (S.D. Iou'a 2tJi)-l). 5ee al.ro In rhe
Alatter oJ U S. .4rmy Traitting Center and Fort ,I1ckson, Docket No. CAr\ 0;l-2001-1502, 2003
EPA AI-J LIIXIS 187, 'f 44 (Al-J Septernber 12. 2003). 

'fhcrefore. 
Respondenr's argument rhat

this tribunal should assess a penalty consistent rvith the OCC's penaltl' policy- has no r.ncrit.

2.  I ' r ior  EPA Cascs

Rcspondent also cited to prior scttlcments betwcen EPA and various companies in
Ohlahoma as reasons to lou,er tl.re proposed pena]t1,. \4an1. oflhose cases are ficld citations and
not adn.rinislrative ordcls. Adrninistrative agency decistous are not rcndercd invalid on the basis
thtrt the sanction is more severe that that imposcd in other cases. Butz v. (ilovcr Ltyestotk
( ' onun 'n  Co . .41 l  U .S ,  182 ,  187  (1973) .  reh 'g  den ied ,41211 .S .933  (1973) ) :  sce  o l so  i rueu ,c l l
)lt:cyaling Co., lnc.. v. L;nited Stntes Ent,ironme ntal I't-otection lgenc).. 231 I.3d 204. 210 n. j
( 5 thC i r .2000) ;  (bx  v  t - l n i t cd  S ta res  Depr  o /Ag r i c . . 925  l r . 2d  I102 ,  1107  (8 thC i r  l 99 l ) )  h i s
also eslablished that penalt) assessments are sulficiently iact- irnd circumstance-dependent that
tl.Ie outcome ol one casc cannot .lelermine the resolution of anothcr. In re nuev,ell Rerycling Oo.,
.Ltc.. fl E,.A.D. 598, 642. (EAB 1999), Comparing penalties assessed in previous settlements is
nol useful, as there are many laclors that go jnto a penahy determination in settlerneni. In
additron to the statutor,y pro. , ' is ions, the EPA considers the r isks of l i t igat ion, thc dcmands on the
Agency's enlbrcement resources, the size ofthe business involved. the abilitl of a compan-v to
pa1 a 1.cniLl t l  .  uhethcr there is a historr  oi  pr ior r  io l r t i , 'n: .  anJ l thcr laclors.  fhcrcfole,  pr ior
sotllemcnts betu,een the IIPA and othcrr companies are not persuasivc or probative in this case.ra

Funhcrmore ,  lhe  Pena l ty  Po l i c f  ind icares  thar  the  "O i f i cc  o i I t ]S ' f l  (OL is l ' )  has  becn exp lo r ing  the  use  o f f i c ld
c r ta t rons  a-s  an  a l le rna t ive  means o fassess ing  c iv i i  pena l t ies  and ob ta in i f lg  conrp l iance r ! i th  UST rcqu i rc r rcn ts .
(Jncii thc mattel ol '$hclhcr f icld citations 'a,i l l  bc used in the I;ederal US I'program has been dctcnrined, this poiicy
wi l l  be  lev ised to  re l l cc t  how f ie ld  c i ta t ions  f i t  inkJ  rhe  UST pena l l l  po l i cy . "  (CX 12 a t  l? ) .
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Llp l r : r  cor ts i r icra l ion o l  t i rc  [1S l '  l )enrr ] ly  I )o l icr ' .  thc par t ics '  areuntcnts and thc cv i r lc lcc.
l r r  r . ro t  pcrsuar icL l  that  ( . t rnrp la inrnL has s i rc l$ ' r . i  tha l  a  pcrra l l ) ,  oJ S I  7-5,062.75 is  appr . r rpr ia tc  in
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In the Maner of Ram. Inc., Respondent
Docket No. SWDA-06-2005-5301
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